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Court of Appeals of the District of Columbia 


No. 3371. 

James Ottoway Holmes, Appellant, 


United States of America. 


Supreme Court of the District of Columbia!. 
In Equity. No. 37308. 

United States of America, Plaintiff, 


James Ottoway Holmes and Samuel Blackwell, Defendants. 

United States of America, 

District of Columbia , ss: 

■ . i 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

r 

1 Bill of Complaint. 

I 

Filed November 6,1919. 

In the Supreme Court of the District of Columbia. Holding an Equity 

Court- 

In Equity. No. 37308. j 

United States of America. Plaintiff, j 


James Ottoway Holmes and Samuel Blackwell. Defendants. 

The plaintiff, the United States of America, by Jolin E. Laskey, 
its Attorney in and for the District of Columbia, respectfully rep¬ 
resents : 
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JAMES OTTO WAV HOLMES VS. U. S. OK AMERICA. 


I. The plaintiff, the United States of America, brings this suit in 
its own right, under the Act of Congress approved February seventh, 
in the year of our Lord one thousand nine hundred and fourteen, 
the said Act being entitled: “An Act to enjoin and abate houses of 
lewdness, assignation and prostitution”, etc. 

II. The defendant Samuel Blackwell, is a citizen of the United 
States and a resident of the District of Columbia, and is sued in his 
own right, as the user and occupant of a certain building, erection, 
or place within! the City of Washington, District of Columbia, here¬ 
inafter complained of, as will hereinafter more fully appear. 

The defendant James Ottowav Holmes, is a citizen of the United 
States, and a resident of the District of Columbia, and is sued 
2 as owner of said certain building, erection or place, within 
the City of Washington, District of Columbia, hereinafter 
complained of, as will more fully hereinafter appear. 

III. The defendant Samuel Blackwell, has heretofore used and 
occupied, and does now still continue to use and occupy, as a hotel, 
a certain building, erection, or place within the City of Washington, 
District of Columbia, located on Virginia Avenue, Southwest, and 
known as Number three hundred and thirty-three Virginia Avenue, 
Southwest, and also otherwise known as Holmes' Hotel. While the 
said defendant Samuel Blackwell, so used and occupied the said 
building, erection, or place, certain acts of lewdness and prostitu¬ 
tion were conducted, permitted, carried on and did exist, in and upon 
the same, as will more fully hereinafter appear. 

TV. The defendant James Ottowav Holmes, during the times and 
periods hereinafter set forth, within which such certain acts of lewd¬ 
ness and prostitution were conducted, permitted, carried on and did 
exist, as will more fully hereinafter appear, in and upon the said 
building, erection or place, in the third paragraph hereof mentioned, 
was. and still is, the owner of the said building, erection, or place, 
so used and occupied as aforesaid, as a hotel by the defendant, Sam¬ 
uel Blackwell. 

V. The said defendant Samuel Blackwell, as said user and 
:j occupant of the building, erection or place aforesaid, owned 
by said defendant James Ottowav Holmes, as aforesaid, at 
and about the twelfth day of October, in the year of our Lord one 
thousand nine hundred and nineteen, and at various periods and 
times prior thereto and thereafter, did permit to use and occupy 
certain rooms of said building, erection and place, certain evil- 
disposed persons, and the said evil-disposed persons, on the days and 
at the times aforesaid, in said rooms, did commit acts of lewdness 
and prostitution. 

VI. In said building, erection, or place, said defendant Samuel 
Blackwell, did maintain and use certain furniture, fixtures and other 
movable property, which said furniture, fixtures and other movable 
property were used on the days and at the times aforesaid, in the 
conduct of said building, erection or place, for the purposes afore¬ 
said. 

VII. On account of the acts and conditions hereinbefore set forth, 
said defendants Samuel Blackwell, and said defendant. James Otto- 
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way Holmes, are guilty of a nuisance, and the said building, erec¬ 
tion or place is a nuisance, and the said furniture, fixtures and other 
movable property used for the purposes aforesaid, in Said building, 
erection or place, are also a nuisance, under the Act of Congress 
aforesaid. _ _ jfa 

Wherefore, the premises considered, the plaintiff prays: 

1. That a writ of subpoena of this Honorable Court be issued to 

said defendant Samuel Blackwell, and said defendant- James 
4 Ottoway Holmes, commanding them, and eacji of them, to 
appear and answer the exigencies of this bill of complaint. 

2. That a rule be issued against said defendant Samuel Blackwell, 
and said defendant James Ottoway Holmes, and each of them, to 
show cause why they, and each of them, should not] be restrained 
and enjoined, pendente lite, from conducting, carrying on and main¬ 
taining, and from permitting to be conducted, carried ion and main¬ 
tained, the nuisances hereinbefore set forth, and thkt if no such 
cause be shown, a temporary injunction, so restraining and enjoin¬ 
ing the defendants, and each of them, be issued hereinj. 

3. That a permanent injunction against the said defendant Sam¬ 
uel Blackwell, and said defendant James Ottoway Holjnes, and each 
of them, be issued herein, enjoining them, and each of them, from 
permitting, continuing, conducting, maintaining or ip any manner 
carrying on the nuisances hereinbefore set forth. 

4. ’ That an order issue out of this Honorable Court] directing the 
removal from the building, erection or place aforesaid, of all the 
furniture, fixtures, and other movable property used in conducting 
said nuisance, and directing the sale of said furniture, fixtures and 
other movable property, under the Act of Congress aforesaid. 

5. That an order issue out of this Honorable Court] commanding 
the said building, erection or place to be closed tor all purposes for 
a period of one year, and enjoining said defendant Samuel Black- 
well, and said defendant James Ottoway Holmes, and each ot them, 
from using or occupying, and from permitting to be used and occu¬ 
pied. the said building, erection or place, for any purposes 

T> whatever, for a period of one year, from thq date of the is¬ 
suance of the order herein prayed. j 

<*>. That the plaintiff may have such other and fujrther relief as 

the nature of the case shall demand. 

JOHN E. LASKEY. 

.[tinmen of the United State .->• in 
and for the District of Columbia. 

District of Columbia, ."•■'c 

1, John E. Laskey, being first duly sworn, on oath do depose and 
say that I am Attorney of'the United States in and for the District 
of’ Columbia aforesaid," and as such subscribed the foregoing bill of 
complaint; that I have read the said bill of complaint and know 
the contents thereof, and that the matters and things] therein stated 
of my own knowledge are true, and those stated upon information 

and belief T believe to be true. T J T . 

JOHN E BASKET. 



4 


JAMES OTTO-WAY HOLMES VS. U. S. OF AMERICA. 


Subscribed and sworn to before me this o" dav of Nov. A. D. 1919. 

J. R. YOUNG. 

Ci' ]~ 

111 Bv F. E. CUNNINGHAM, 

Ass’t CVk. 

6 Rule to Show Cause. 


Filed November 6, 1919. 

* * * * * * * 

Upon consideration of the bill of complaint filed in the above- 
entitled cause, and the matter having been duly presented to the 
consideration of the Court, it is this sixth dav of November, A. D. 
1919, 

Ordered: That the defendant Samuel Blackwell, and the defend¬ 
ant James Ottoway Holmes, show cause, if any they have, on or 
before the fourteenth day of November, A. D. 1919 why they, and 
each of them,ishould not be restrained and enjoined, pendente lite, 
from conducting, carrying on and maintaining the nuisance set 
forth in said bill of complaint, as prayed for in said bill; provided, 
a copy of this rule be served on the defendants on or before the tenth 
day of November, A. D. 1919. 

Bv the Court: 

WALTER I. McCOY, 

Chief Justice. 

Marshals Return. 


Served a copy of the within rule on Samuel Blackwell, James Otto- 
wav Holmes personallv: Nov. 8-1919. 

MAURICE SPLAIN, 

U. S. Marshal. 


7 Notice of Submission of Affidavits. 

Filed November 10, 1919. 

* * * * * * * 

Please take notice that on the hearing on the rule to show cause 
why a temporary injunction should not issue in the above-entitled 
cause, I shall submit to the. Court affidavits of the following persons, 
copies of which are hereto appended: 

Frank 1. Benham, Acting Sergeant, Metropolitan Police; 

Cornelius F. Lowery, Metropolitan Police; 

Thomas O’Reilly, Metropolitan Police; 

Guy Rone, Metropolitan Police; 

Ira Sheetz, Lieutenant, Metropolitan Police; 

Fannie Parker. 

JOHN E. LASKEY. 

Per MASON, 

Attorney of the United States in and for 

the District of Columbia. 
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! 

Receipt of copies of affidavit 5 referred to is hereby acknowledged 
— dav of November, 1919. 

V / 


Affidavit of Frank 1. Benham, Acting Sergeant, M. P. 


Filed November 10, 1019. 

District of Columbia, ss: \ 

Frank T. Benham, being first duly sworn according to law. upon 
oath deposes and says: 

I 

That I have been on the force of Ihe Metropolitan Bolice Depart¬ 
ment for 1114 years. 

Have known defendant, Samuel Blackwell, three o|r four years, 
and defendant James Ottaway Holmes twenty years. 

That on or about Saturday, the 24th day of August, 1919, affiant 
and his partner, Cornelius F. Lowery, at 1:00 A. ML, vfere watching 
premises No. 333 Virginia Avenue, S. "VC., and saw three colored 
soldiers and three colored girls enter said premises; that they had 
no luggage, and affiant and his partner followed them into the 
said house, and there heard defendant Samuel Blackwell, at that 
time managing said house, say in response to a question which 
affiant could not hear: “Two dollars per hour or eight dollars all 
night.” That affiant and Officer Lowery then left the house, the 
said couples remaining there. 

That on numerous occasions prior to said twenty-fourth day of 
August, 1919, and subsequent thereto, affiant has seen couples 
entering and leaving said premises under suspicious circumstances. 
Affiant took no action, pending full investigation. 

That on the twentieth day of September last, defendant Black- 
well told affiant, who approached him on the subject of buying 
a piano from defendant Holmes, that ho. Blackwell, had 
9 recently rented the premises from Holmes at one hundred 
dollars per week, and the fixtures were in hi$ charge, and 
that if the piano was sold lie. Blackwell, would be the I one to sell it, 
but that he, Blackwell, intended to have the piano fixed up for use 
on the premises. 

That on the morning of the twelfth day of October. 1919, the 
premises No. 333 Virginia Avenue Southwest were raided by the 
Police. Affiant and his partner. Officer Lowery, were among the 
officers raiding, who numbered twenty-nine in all. That affiant's 
part in the raid was to locate and arrest Blackwell, which affiant did. 
That there were on said night twenty-five couples arrested in said 
house; each couple in a different room; in one room there were 
two men and one woman: of these, thirty-eight mciji and women 
were convicted in the Police Court of the District! of Columbia 
of the crime of fornication and fined twenty-five dollars or in de¬ 
fault thereof sentenced to sixty days in jail, seven forfeited collateral, 
four gave personal bonds, one case was continued. The three 
found in one room were dismissed. 
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Affiant has been in No. 4 Precinct over three years, and knows the 
reputation of the house in question to be that of a “bawdv house.''’ 

FRANK T. BENHAM. 


Subscribed and sworn to before me this 4" dav of November. A. 
D. 1919. 

JOHN R. YOUNG. 

Glerl:, 

By CHAS. B. COFLIN, 

Ass’t Clerk. 
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Affidavit of Cornelius F. Loicery, M. I\ 
Filed November 10. 1919. 


District of Columbia, ss: 

Cornelius F. Lowery, being first duly sworn according to law. 
upon oath deposes and says: 

1 was one of a number of Police officers who on the morning of 
Sunday, October 12. 1919, about 2:30 A. M.. raided premises No. 
333 Virginia Avenue, Southwest, known as Holmes Hotel, under 
a warrant for one Samuel Blackwell, charging him with maintaining 
there a disorderly house. 

That there were found twenty-five couples in different rooms in 
said Hotel, all of whom were arrested and charged with fornication, 
on the books at the Police Station: in one room were found two 
men and a woman; Of these people, thirty-eight were convicted, 
seven forfeited collateral, four gave personal bonds, one case was 
continued; th? three found in one room were dismissed. 

That I have been to this hotel on prior occasions when couples were 
registering for rooms. I never saw any with baggage; they were 
never asked any questions as to whether or not they were man and 
wife, but simply given the register to sign and assigned a room. I 
do not remember the exact dates, but all visits have been within the 
past six months. 

That I was there one night the latter part of August, 1919, with 
Officer Benhain, when four couples went in; heard Sam Blackwell 
tell one of the men that the price was two dollars an hour or eight 
dollars for all night. 

That the hotel aforesaid is reputed to be a house of prosti¬ 
ll tution. 

CORNELIUS F. LOWERY. 


Subscribed and sworn to before me this 4" day ot November, 
A. D. 1919. 

JOHN R. YOUNG. 

Clerk, 

Bv CHAS. B. COFLIN. 

Ass’t Cl'k. 
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Affidavit of Thomas O'Reilly, M. P. 

Filed November 10. 1919. j 

District of Columbia, hs : 

Thomas O'Reilly, being first duly sworn according tp law, upon 
oath deposes and says: 

I was present at the raid of premises No. 333 Virginia Avenue, 
Southwest, on the morning of October 12, 1919. 

1 went to room No. 5 on the third floor; found a couple in bed, 
who gave their names as Raymond Roberts and Mary Jpnes. They 
did not have any baggage. There were six other couples jtakcn out of 
rooms on the same floor, all of whom were convicted iji the Police 
, Court, of fornication. 

THOMAS O'REILLY. 

I 

Subscribed and sworn to before me this 4 dav of November. A. 0. 
1910. 

JOHN R. YOUNG, 

Cleric, 

By OHAS. B. COFLIN, 

Jssl Cleric. 

12 Affidavit of Guy Bone, M. P. 

Filed November 10. 1919. i 

District of Columbia, as; 

Guy Rone, being first duly sworn according to law, upon oath 
deposes and says: 

On October 11, 1919, warrant was obtained for one Samuel Black- 
well, for maintaining a disorderly house at premises No. 333 Vir¬ 
ginia Avenue, S. W.. known as the Holmes Hotel. 

On Sunday. October 12,1919, about 2:30 A. M., withja number of 
other police officers, T went to the premises aforesaid, add Blackwell 
was placed under arrest. While there, twenty-five cjouples, each 
couple being in a different room, were taken in custody land charged 
with fornication; in one room were found two men apd a woman. 
Of these people, thirty-eight were convicted, seven forfeited collat¬ 
eral, four gave personal bonds, one case was continued: The three 
found in one room were dismissed. 

I know the reputation of this house in that community to be that 
of a bawdy house. 

GUV RONE. 

Subscribed and sworn to before me this 4 day of November. A. D. 
1919. 

JOHN R. YOUNG, 

Cleric , 

By CHAS. B. COFLIN, 

Ass’f Clerk. 
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13 1 Affidavit of Lieut. Ira Sheetz, M. P. 

Filed November 10, 1919. 


District of Columbia, ss: 

Ira Sheetz. being first duly sworn according to law. upon oath 
deposes and says: 

On October 11. 1919. wc obtained warrant for one Samuel Black- 
well. for maintaining a disorderly house, at premises No. 333 Vir¬ 
ginia Avenue. Southwest, known as the Holmes Hotel. 

On Sunday, October 12. 1919, about 2:30 A. M. with a number 
of other Police officers, I went to the premises aforesaid, and Black- 
well was placed under arrest. While there, twenty-five couples, each 
couple being in a different room were taken in custody and 
charged with fornication; in one room were found two men 
and a woman: of these people, thirty-eight were convicted, seven 
forfeited collateral, four gave personal bonds, one case was contin¬ 
ued. The three found in one room were dismissed. 

I know the reputation of this house in that community to be that 
of a bawdy house. 

IRA SHEETZ. 


Subscribed and sworn to before me this 4 day of November, A. D. 
1919. 

JOHN R, YOUNG, 

Clerk, 

By CHAS. B. COFLIN, 

Ass’f Clerk. 


14 Affidavit of Fannie Parker. 

Filed November 10. 1919. 


District of Columbia, ##; 

Fannie Parker, being first duly sworn according to law, upon 
oath deposes and says: 

I had been to the Hotel Holmes, 333 Virginia Avenue, Southwest, 
probably ten times prior to October twelfth, 1919. 

The first time I went there, which was in June, 1919, I saw a 
man known to me as Mr. Sam, whose full name I have learned is 
Samuel Blackwell; I applied for a room about twelve o’clock on this 
night. Mr. Sam told me to wait a while. He was busy assigning- 
rooms to couples. He finally gave me a room. A few hours later 
Mr. Sam came to my room and tried to have intercourse with me. 
I reported the matter to Lieut. Sheetz. 

On a later date. I was there in a room with one Alice Robinson 
and two other girls. Alice Robinson was a prostitute, and had a 
room there steadily. Mr. Sam came in with a soldier, and asked 
him which of the girls he wanted. The soldier picked out Alice 
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Robinson, and Mr. Sam said. “All right. Alice, go ahead, there's a 
chance for some monev.” Then Alice and the soldier went to an- 

I 

other room. 

Every time I was at this place, several couples and men alone were 
waiting to get rooms. None of them had baggage. These people 
made their arrangements with Mr. Sam. 

Mr. Sam asked me on several occasions to lake a room 
15 steadv. 1 told him I was living with rnv mother and could 

not. He said that anv time 1 came down lie would get a 
man for me. 

Mr. Sam, talking to several of us girls, said, “In case there are 
any robberies in here, remember 1 never know anything about you 
girls or where you live, or vour names or nothing." He calls all 
the girls “little chicken" or something like that. 

Mr. Sam said: “You can bring white fellows in when Mr. Holmes 
is away, if you keep it quiet, because Mr. Holmes don't allow white 
men in there." Alice Robinson and other girls have had white 
men in there. 

Little Snowden, a girl about fifteen years old, worked there as a 
chambermaid, and used to have men stay with her. 

A girl named Ethel Hopper used to take men there, but she i< in 
Philadelphia, Pa. 

Counles come in at all hours of the night. None over had bag¬ 


gage. 


Mr. Sam sent men to my room on two or three occasions. 

I saw Ottowav Holmes there one night. I don't know him, and 
didn't talk to him. but one of the girls pointed him ojut to me and 
said that he was the man that owned the place. 

FANNIE PARKER. 


Subscribed and sworn to before me this S" dav of November, 
A. D. 1919. 


[seal.] 


J v R. YOUNG, 

Clerk. 

ALF. G. BUHRMAN, 

Asst. Clerk. 


Return to Rule to Show Cause. 
Filed November 14, 1919. 


Comes now James Ottaway Holmes, a respondent ito the rule to 
show cause heretofore issued herein and a defendant to the original 
bill filed in this cause and by way of return to said rule, respect- 
full v states as follows: 

1. He admits the capacity in which the plaintiff,!United States 
of America, sues herein, but denies its right to the relief herein 
prayed against this respondent, for the reasons hereinafter more 
fully set forth. 

2—3371a 


I 




10 


.1 A M KS OTTO WAY HOLMES VS. V. S. OF AMERICA. 


2. Ho admits the allegations of 1 lie bill of complaint as to the citi¬ 
zenship and residence of the defendants thereto, and further admits 
that he is the owner of the building, erection or place referred to 
in paragraph numbered 2 of said bill. 

:>. Answering paragraph d of said bill, for the purposes of a re¬ 
turn to said rule, this respondent admits that the defendant. Samuel 
Blackwell, has used and occupied and at the date of the institution 
of these proceedings, was in the possession of the premises described 
in said paragraph. 

Concerning the acts of lewdness and prostitution in said para¬ 
graph d alleged, this respondent says, that he has no knowledge as 
to the truth or falsity of said allegations or. whether the same were 
conducted, permitted, carried on and did exist in and upon 
17 the premises aforesai<l. ami therefore can neither admit nor 
demy said allegations, but respondent expressly states that lie 
did not permit any of the acts aforesaid and was in no manner 
privy to the commission, carrying on. conduct or existence thereof, 
if such acts were, in fact, permitted, committed, carried on or ex¬ 
isted. as alleged: and respondent demands strict proof of this allega¬ 
tion. if the same be considered material as concerns this respondent, 
but respectfully submits that, so far as the relief herein prayed 
against him is concerned, said allegations are immaterial. 

Further answering said paragraph, and as a part of his return 
herein, this respondent says, that the premises involved herein con¬ 
sist of a building used for hotel purposes, containing in excess of 
fifty rooms, which premises were held by the defendant, Samuel 
Blackwell, under an agreement in writing, between Bernard Leon¬ 
ard and Benjamin V. Lindas, trading a< real estate brokers and 
agents, under i the firm name of “B. Leonard & Go.." as parties 
of the first part and said Blackwell as party of the second part, which 
agreement bears date of and has been in effect and operation ever 
since until the time hereinafter stated, the 27th day of August. 
A. 1>. 1910. That said brokers entered into said agreement, as 
agents for this respondent- and have acted and continued to act, 
as respondent's agents for the rental of this and other property 
owned by hiim That under the terms and provisions of the agree¬ 
ment aforesaid, said Blackwell became tenant thereof, including 
furnishings, fixtures, china, kitchen utensils, silverware, dining 
room fixtures and supplies, by the week, for the weekly rent 
IS of $75.00, payable in advance on Wednesday of each week 
during said tenancy and said agreement also contains a pro¬ 
vision that said Blackwell shall not carry on any business in the 
premises foresaid, except that of an hotel, without the written con¬ 
sent of this respondent and that said Blackwell will carefully ob¬ 
serve all laws or regulations dealing with the management of hotels 
or rooming houses, and will not use the premises aforesaid for any 
unlawful or disorderly purposes. 

Respondent further says that none of the provisions aforesaid 
have been wajved by him, in writing or otherwise howsoever. 

4. Answering the allegations of paragraph 4 of said bill, this re¬ 
spondent admits that he has boon the owner of the premises therein 
mentioned during the tenancy thereof by said Blackwell, as herein- 
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before set forth. Concerning the allegations of said paragraph as 
to the acts of lewdness and prostitution therein alleged, respondent 
refers to paragraph numbered 3 of this return and asks that- the 
same b considered as incorporated in his answer to this paragraph, 
in order that unnecessary repetition and prolixity may beiavoided. 

ft. Answering the allegations of paragraph 5 of said original bill, 
this respondent respectfully asks that his previous statements herein 
concerning his ignorance of and lack of participation in, and lewd 
or unlawful acts in or upon said premises and his statements con¬ 
cerning said allegations, be considered as a part of his return 
10 to said paragraph. 

Further answering, respondent says that lie has never 
permitted or acquiesced in such conduct as set forth in said para¬ 
graph and that the first information he had concerning the same 
was when he was informed as to the arrest of said Blackwell, upon 
the charge of maintaining a disorderly house in the premises afore¬ 
said, upon a warrant issued, on the 11th day of October, A. D. 1919, 
and of certain persons having been arrested in said premises, upon 
the charge of fornication. J 

That said Blackwell assured this respondent, in the most positive 
manner, that he, said Blackwell, had never knowingly jpermitted 
the use of said premises for immoral purposes and had never broken 
the conditions in the agreement of tenancy aforesaid, concerning 
the use of same, for any unlawful or disorderly purpose. "Respond¬ 
ent had known said Blackwell for many vears and had dlwavs be- 
lieved him to be a moral and law-abiding citizen, and as respondent 
was without evidence to the contrary, lie was unable to perceive 
how he could evict said Blackwell from said premises prior to the 
conviction of the latter upon the charge preferred againjst him as 
hereinbefore set forth and upon which charge, to the time of the 


institution of these proceedings nor in fact to the time of the prepa¬ 
ration of this return, as this respondent has been informed and 
believes and so avers, has anv formal information been filed against 
the said Blackwell or lias lie been arraigned, called upon to plead 
thereto nor has any day been set for his arraignment or trial, upon 
the charge set forth in the warrant against him. 

Respondent- further says that upon the service j upon him 
20 of the process in this suit and the rule aforesaid, copy of said 
original bill and certain affidavits which he is informed will 
be presented for the consideration of the Court upon the [return.day 
of said rule, he consulted counsel and as the result of |the advice 


i—* 

tl 


iven by said counsel, caused to be filed in the Munieipjil Court of 
lis District, on the 11 ill dav of November, A. 1). 1919,ia landlord 


and tenant proceeding against said Blackwell, to recover possession 
of the premises herein involved, because of the breach byjsaid Black- 
well of bis agreement not to use the same for anv unlawful or dis- 
orderely purpose. Said landlord and tenant action was set for 
hearing on the 22nd day of November, A, 1). 1919, atj 10 o'clock 
A. M., that a copy of his agents' complaint in said proceeding, was 
on the following day after its institution served upon jsaid Black- 
well, but as a result of the cooperation of the counsel of jsaid Black- 
well with the counsel of this respondent, said Blackwell formally 
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delivered up and surrendered the possession of said hotel and its 
personal property and chattels to the respondent, who has caused 
the same to be closed and the conditions complained of, if they in 
fact existed, have thereby been abated. 

6, Answering paragraph (> of said bill, respondent admits that the 
furniture, fixtures and movable property therein mentioned, were in 
and upon the premises aforesaid, during the occupancy thereof by 
said Blackwell, but as to their use for any immoral or unlawful pur¬ 
pose, respectfully refers to the statements heretofore made by him in 
this return. 


21 7. Answering paragraph 7 of said bill of complaint, re¬ 
spondent says, that because of the matters and facts herein¬ 
before and hereinafter set forth, he denies that he is guilty of a 
nuisance as in said paragraph alleged and also denies that said build¬ 
ing. erection or place and the furniture, fixtures and other movable 
property therein, can be adjudged to be a nuisance so as to affect the 
title or interest of respondent in the same. 

By way of further return to the rule, this respondent submits, 
that all and singular the certain acts alleged and complained of in 
the bill of complaint herein, if they shall ultimately be ascertained 
to be true in fact, nevertheless, were acts done, suffered or permitted 
by the tenant, Blackwell, without the privity, knowledge, connivance 
or consent of this respondent; that no information or notice has, 
at any time, been given this respondent, in relation thereto, save 
only as hereinbefore stated and that no opportunity has ever been 
afforded this respondent, to prevent the use of said premises for un¬ 
lawful purposes by the removal of said tenant therefrom, assuming, 
but not hereby admitting, that there has been any such unlawful 
user thereof bv the tenant thereof. 

Respondent further says, he is advised by counsel, so avers and 
submits, that the said Blackwell, being so lawfully in the possession 
and occupation of said premises, as tenant, as hereinbefore stated, 
his legal status was that of a tenant of said premises and not that of 
agent of this respondent and therefore, that any act done, suffered 
or permitted by him in violation of law or otherwise, was an 

22 act done, suffered or permitted solely in his individual ca¬ 
pacity and not as agent of this respondent and furthermore, 

under the law. this respondent as the owner or landlord of said prop¬ 
erty, had no lawful right even to enter upon the premises during 
the continuance of said tenancy, without the consent and permis¬ 
sion of said tenant; although if any notice or information had. at 
any time, been given this respondent of any alleged unlawful user 
of the premises by said tenant, he would immediately have taken 
the required legal steps to terminate the tenancy; but no such infor¬ 
mation, notice, or opportunity in that behalf was ever given or af¬ 
forded to this respondent, as hereinbefore stated. 

Further answering said rule, this respondent says, that the plain¬ 
tiff, in and by its bill of complaint herein filed, has not stated any 
cause of action against him, because he says that the provisions of 
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the certain act of the Congress of the United States, approved Feb¬ 
ruary 7, 1914 and under which this proceeding purports and pro¬ 
fesses to have been filed are unconstitutional and void, in so far as 
the same affect the property, rights and interests of this!respondent, 
in the premises, in the following, among other particulars: 

(a) That the same imposes upon respondent a penalty for the al¬ 
leged illegal act of another, who is and was not in any sense the agent 
of respondent and which acts were committed without] his knowl¬ 
edge, consent, privity, connivance or control and in respect whereof 
respondent has omitted no legal duty nor committed any wrong. 

(b) That the same authorizes the imposition of a penalty upon, 
and the taking of the property of innocent owners of real and per¬ 
sonal property for an act done and performed or changed to have 
been done and performed by one over whom they had no power 
or control and without any previous notice or opportunity on the 

part of such owners to he heard or to protect their property 
23 from confiscation and said act amounts to a bill ]of attainder. 

(c) That the penalties authorized to be imposed are arbi¬ 
trary, unusual and excessive and amount to the virtual confiscation 
of the property of respondent. 

(d) That the penalties provided thereby are essentially penal in 
their nature, notwithstanding which the law does not] require the 
confrontation by witnesses nor docs it secure to respondent the right 
of trial by jury. 

( e ) That the same deny to this respondent the equal protection 
of the law. 

(/) That the same authorizes the taking of the property of re¬ 
spondent, without due process of law; as well, also, resuilt in the tak¬ 
ing of private property for public use without just conjipensation. 

And now having made full and complete return to the rule to 
show cause issued herein, this respondent prays that same may be 
discharged as to him. ] 

JAMES 0. HOLMES. 

BELL, MARSHALL & RICE, | 

Attorneys for Respondent Holmes. 


District of Columbia, To wit: 


1, James O. Holmes, on oath depose and say. that |1 have heard 
read the foregoing return by me subscribed and know the contents 
thereof; that the facts stated therein upon information and belief. 
T believe to be true and the facts stated therein upon] my personal 


knowledge arc true. 


JAMES (). IIOLMES. 


Subscribed and sworn 
A. D. 1919. 

[seal. J 


to before me this 14th dav of November. 

t/ j 

EMMA R. BELL, 

Notary Public, L). C. 
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* 


Motion to Dismiss. 

Filed November 14. 1919. 

5k * * * *«k 


* 


Comes now James Ottaway Holmes, a defendant hereto and moves 

90 

tlie Court to dismiss the bill of complaint filed herein as to this de¬ 
fendant and for grounds of said motion states as follows: 

That the plaintiff has not. in and by its said bill made or stated 
any cause for relief in equity against this defendant, in that it ap¬ 
pears that the certain act of Congress, approved February 7, 1914, 
and under which the suit herein purports and professes to have been 
filed, is unconstitutional and void for the following, among other 
reasons: 


(a) That the same imposes upon said defendant a penalty as well 
the taking of his property without compensation for the alleged act 
or acts of another, who was not and is not. in any sense, the agent of 
said defendant and which said alleged act or acts was and were com¬ 
mitted without bis knowledge, consent, privity, connivance or con¬ 
trol and in respect whereof said defendant has omitted no legal duty 
nor committed any wrong. 

(b) That it authorizes the imposition of a penalty upon and the 
taking of the property of an innocent owner of real property and 
without compensation for an act done and performed by one over 
whom said defendant had no power or control and without any 
previous notice or opportunity on the part of such owner to be heard 
or to protect his property from confiscation. 

(r) That the penalties authorized to be imposed are unreasonable, 
arbitrary, unusual and excessive, and amount to the virtual confisca¬ 
tion of the property of the defendant. 

(</) That the penalties provided therein are essentially penal in 
their nature, notwithstanding which, the law destroys all presump¬ 
tions of the innocence of the accused, provides no legal method for 
his trial, but assumes his guilt, even before the alleged prime prin¬ 
cipal has been tried or convicted on the charge against him 
25 and said law does not require the confrontation by witnesses. 

nor does it secure to the defendant the right of trial by jury 
and the establishment of the guilt before such jury beyond a reason¬ 
able doubt. 


(e) That said act denies to said defendant, owner of said real estate, 
the equal protection of the law. 

(/) That said act authorizes the imposition of a penalty upon, and 
the taking of property of, owners of real property, without any real 
opportunity afforded them to be hoard, right of trial, or day in court, 
since the forbidden act, committed by a tenant, in no sense their 
agent, and without the privity, knowledge, connivance or consent of 
such owners, is, nevertheless, made to be conclusive justification and 
warrant for imposing a penalty of $300 against such owners and their 
real property, also the costs of the action, and the complete closing 


I 


JAMES OTTO WAY HOLMES VS. U. S. OF AMERICA: 15 

up of said real property for the full period of one year ; thereby con¬ 
travening the prohibition of the Constitution of the United States 

against bills of attainder. j 

(<)) That the act authorizes the taking of the property of the de¬ 
fendant, without due process of law; as well also, the taking of private 
property for public use without just compensation. 

( h) That said act is, in other respects, violative of the provisions 
of law and of the Constitution of the United States. | 

(i) Because the bill of complaint herein does not allege that this 
defendant had any knowledge of, or was concerned in; or acquiesced 
in. permitted any'of the acts alleged to constitute a nuisance and be¬ 
cause of the alleged commission of which he is sought jto be deprived 
of the beneficial use of his property, enjoined from the use and occu¬ 
pation of the same or from permitting the same to be used and occu¬ 
pied for and during the term or period prayed in said bill. 

Wherefore, this defendant prays that the bill be dismissed as far 
as he is concerned and that he be permitted to go hence without day. 

.JAMES OTTOWAY HOLMES. 

By BELL, MARSHALL & RICE,' 

His Attorneys. 

2 G Injunction. 

Filed November 21, 1919. 

* * * * * * | * 

On consideration of the bill of complaint, the affidavits therewith, 
and the answer of the defendant James Ottoway Holmes to the rule 
to show cause awarded herein on the 6th day of November, A. D. 
1919, and the arguments of counsel upon the hearing on said rule, 

Tt is this 21st day of November. A. D. 1919, by the: Court, 
Ordered: That the defendants -James Ottoway Holmes and Samuel 
Blackwell, and each of them, be restrained and enjoined, pendente 
lite, from conducting, carrying on and maintaining, and from per¬ 
mitting to be conducted, carried on and maintained^ the nuisances 
complained of in the bill in this cause. 

JENNINGS' BAILEY, 

Justice. 

Counsel for defendant .J. 0. Holmes excepts to the action of the 
Court in granting this injunction pendente lite, & said exception is 
allowed bv the Court. 

JENNINGS BAILEY, 

Justice. 

27 Memorandum Opinion of Court. 

Filed January 23, 1920. j 

* * * * * * | * 

Following the decision of Chief Justice McCoy in U. S. v. Jackson 
I am of the" opinion that the motion to dismiss should be overruled. 

BAILEY, J. 
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Order of Injunction. 

Filed January 31, 1920. 

* * * * * * 5jC 

This cause coming on to be heard upon the bill and the motion to 
dismiss filed on behalf of the defendant James Ottoway Holmes, was 
argued by counsel for the respective parties and duly submitted to the 
Court; the said motion to dismiss being overruled, and the said de¬ 
fendant by his counsel electing to stand upon said motion and not 
answer said bill, and there being no appearance on behalf of the de¬ 
fendant Samuel Blackwell, it is. this 31st day of January A. D. 
1920, • 

Adjudged, ordered and decreed; 

1. That the defendants, James Ottoway Holmes and Samuel Black- 
well, and each of them, and the agents of them, and each of them, 
be, and they are hereby, perpetually restrained and enjoined from 

further carrying on, conducting or maintaining, and from 

28 permitting to be carried on, conducted or maintained, premises 
within the City of Washington, District of Columbia, known 

as Holmes Hotel, situate at No. 333 Virginia Avenue, Southwest, or 
any part thereof, for purposes of lewdness, assignation or prostitution. 

2. That the said building, known as Holmes Hotel, be, and the 
same hereby is. closed for the period of one year from the 31st day 
of January, A. D. 1.920, and that the defendants, James Ottoway 
Holmes and Samuel Blackwell, and each of them, and the agents 
of them, and each of them, be, and they hereby are, restrained and 
enjoined from using or occupying, and from permitting to be used 
or occupied, the said building known as Holmes Hotel, for any 
purposes whatever, for the said period of one year from the said 31st 
day of January. A. D. 1920. 

3. That all fixtures, furniture and other movable property in said 
building known as Holmes Hotel, at the time the suit in this cause 
was instituted, be removed therefrom and sold by the Marshal of the 
United States in and for the District of Columbia, in the manner 
provided for the sale of chattels under execution, and the proceeds • 
applied to the i payment of the costs of this case, and the costs of 
abatement as herein ordered. 

Bv the Court: 

JENNINGS' BAILEY, 

Justice. 

From the foregoing decree the defendant, James Ottoway Holmes, 
prays an appeal to the Court of Appeals of the District of Columbia, 
and the; same is allowed, bond on said appeal for costs being 

29 fixed at one hundred dollars ($100.00) or deposit of fifty dol- 
laws ($50.00) cash, and a bond to act as a supersedeas at 

$2,500.00. 

JENNINGS’ BAILEY, 

Justice. 
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February 6, 1920.—Supersedeas bond approved add filed. Cost 
bond on appeal approved and filed. 

Assignment of Error. 

Filed February 11,1920. 

* * * * * * | * 

Defendant .Tames Ottoway Holmes, hereby -assigns iks error herein, 
the action of the trial Justice in overruling this defendant’s motion 
to dismiss the original bill in this cause, upon the grounds set forth 
in said motion. 

BELL, MARSHALL # RICE, 
Attornys for Defendant Holmes. 

Notice to Clerk to Prepare Transcript of Ripcord. 

Filed February 11,1920. 

* * * * . * * * 

To the Clerk: 

30 Please prepare transcript of record in above entitled cause 
on appeal to the Court of Appeals of the District of Columbia, 
to include the following: 

1. Original bill. 

• 2. Motion to dismiss original bill. 

3. Final decree; including exception, noting and allowance of 
appeal at foot of decree, and fixing of cost and supersedeas bonds. 

4. Memo, of approval and filing of cost and supersedeas bonds. 

5. Assignment of error. 

6. This designation. 

BELL, MARSHALL RICE, 
Attorneys for Defendant, James Ottaxvay Holmes. 

Additional Designation of Record. 


To the Clerk: 


Please add to the designation of record, heretofore filed in this 
cause, on appeal to the Court of Appeals of the District of Columbia, 
the following: 

1. Rule returnable November 14, 1919. 

2. Affidavits and notice on behalf of plaintiff. 

3. Answer of defendant No. 1 to rule. 

4. Motion of defendant No. 1 to dismiss. 

5. Order restraining and enjoining defendants. 


G. This designation. 


JOHN E. LASKEY, 
Attorney of the United States in and 

for the District of Columbia. 
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31 Supreme Court, of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
30, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 37308 in Equity, wherein 
United States of America is Plaintiff and James Ottoway Holmes 
and Samuel Blackwell arc Defendants, as the same remains upon the 
files and of record in said Court, 

•In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of February, A. D. 1920. 

[Seal Supreme Coutr of the District of Columbia, | 

JOHN R. YOUNG, 

C'irrh 

By W. E. WILLIAMS, 

Assistant Cleric. 

Endorsed on cover: District of Columbia Supreme Court, No. 
3371. James Ottoway Holmes, appellant, vs. United States of 
America. Court of Appeals. District of Columbia. Filed Mar. 1, 
1920. Henry AY. Hodges, clerk. 


(992-A) 









COURT OF APPEALS 
DISTRICT OF COLUMBIA 
FILED 


OF THE DISTRICT OF COLUMBIA. 

January Term, 1920. 


JAMES OTTOWAY HOLMES, APPELLANT 


UNITED STATES OF AMERICA 


BELL, MARSHALL & RICE, 

Attorneys for Appellant 


LAW REPORTER PRINTING COMPANY, 616 FIFTH STREET NORTHWEST, WASHINGTON, 0. C 







r 



TOPICAL INDEX. 


Page. 

Act Arbitrary Against Innocent Owner.j.. 19 

Act of Congress Under Which Proceedings Brought 5 

Argument... 5 

Assignment of Error. j . 3 

Bills of Attainder.1. 20 

Denial of Equal Protection of Laws.1. 27 

i 

Due Process of Law.,.1. 23 

I 

Illicit Distillery—Statutes Concerning.L. 17 

Innocent Owner Powerless as Against Unauthorized 

Act of Tenant.i. 14 

Iowa Laws.L. 31 

i 

Knowledge or Intent.j.. 16 

Penalty and Lien..L. 23 

Prostitution—Act Concerning.L. 5 

! 

Statement of Case. i . 1 

Statute Concerning Prostitution. j . 5 

Statutes Concerning Illicit Distillery.J. 17 

Tax of $300. j . 23 

Unconstitutionality of the Act. j . 28 



i 





















INDEX 


• • 
a 

Index of Cases Cited. 

A. 

Case. Citation. 

Pag*. 

Adams, State v., 81 Iowa, 593. 36 

B. 

Barber, Minnesota v., 136 U. S., 313, 319.. 29 

Barclay v. Commonwealth, 25 Pa. St., 503 .... 12 

Bartlett v. Simon, 24 Minn., 448. 12 

Billings, State v., 55 Minn., 468.. 26 

Blattner, Martin v., 66 Iowa, 286. 35 

Blocker v. Commonwealth, 155 S. W., 723...... 13 

Brennan, Lewis v., 141 Iowa, 585. 42 

Brightman v. Bristol, 65 Me., 426. 12 

Bristol, Brightman v., 65 Me., 426. 12 

Brown Shoe Co. v. Hunt, 103 Iowa, 586. 39 

C. 

Carlton v. State, 51 S. W., 213... 11 

Chase v. Revere House, 122 N. E., 162. 45 

Clark, etc., McCoy v., 109 Iowa, 464. 37 

Cobb, Commonwealth v., 120 Mass., 326. 11 

Colon v. List, 153 N. Y., 188. 30 

Commonwealth, Barclay v., 25 Pa. St., 503. 12 

Commonwealth, Blocker v., 155 S. W., 723. 13 

Commonwealth v. Cobb, 120 Mass., 326. 11 

Commonwealth, Rhodes v., 7 Ky. L. Rep., 520, 10* 

Id., 722; 15 Id., 333. 11 

Cooley’s Con. Lim., 4th Ed., 435.24, 28 

Cooley on Torts, p. 1282.. 12 

Cottrell, Sears v., 5 Mich., 251.39, 41 

Cox v. Newkirk, 73 Iowa, 42.. 36 

Craddlebaugh, Wright v., 3 Nev., 349. 25 

Craig v. Werthmuller, 78 Iowa, 598. 36 

C umm i n gs v. State, 4 Wall., 277.. 20 


































INDEX 111 

D. 

Case. Citation. 

Page 

Dartmouth College v. Woodward, 4 Wheat., 159. 25 

Davidson v. New Orleans, 96 U. S., 104.1. 24 

Division of Trinity Church, Health Depart., 145 

N. Y., 32 (27 L. R. A., 710).L. 51 

Dougherty v. Ryan, 144 N. W., 140... 44 

Dougherty v. Thomas, 140 N. W., 620.1.26, 27 

E. 

Earp v. Lee, 71 Ill., 193.. 12 

Eikenberry, Spiker v., 10 N. W., 457; 11 L. R. A., 

N. S., 463.j. 12 

i 

F. 

Fisher Co. Wood, 187 N. Y., 90.. 30 

Foster, Smith v., 153 Iowa, 664.. 43 

Fritz, Lettleton v., 65 Iowa, 488..j,. 34 

G. 

Gilbert, State ex rel. Wilcox v., 147 N. W., 9$3. 44 

Grant v. Railroad Co., 129 Tenn., 398, 404..... 12 

Gregg v. People, 176 Pac., 483._.j. 45 

H. 

i 

Hardten v. State, 32 Kan., 637.j. 40 

Health Dept. v. Division of Trinity Church, 145 

N. Y., 32 (27 L. R. A., 710).j. 51 

Henson v. Porter, 99 S. E., 118.j. 45 

Hierb, Polk County v., 37 Iowa, 361.|...34, 39,40 

Hill et al., Randall v., 107 Atl. Rep., 35.j. 45 

Hodge v. Muscatine County, 121 Iowa, 483..j. 37 

Hodge v. Muscatine County, 196 U. S., 276....37, 42 

Horn, State v., 83 Mo. App., 47.J. 11 

Hunt, Brown Shoe Co. v., 103 Iowa, 586. j . 39 

























IV 


INDEX 


» 

i. 

Case. Citation. 

Page 

Iowa Laws. 31 

Ives v. Southern Buffalo Ry. Co., 201 N. Y., 271, 
309-10.19, 27, 30 

J. 

Jordan, State v., 72 Iowa, 377. 35 

K. 

Kansas, Mugler v., 123 U. S., 523. 51 

Kelly, State v., 151 Iowa, 264... 43 

Koestner, Morgan v., 83 Iowa, 134. 36 

L. 

Landlord and Tenant, Wood’s, p. 1283... 13 

Lawton v. Steele, 152 U. S., 133, 136-7... 26 

Lee, Earp v., 71 Ill., 193... 12 

Lee, Waldrom v., 5 Pick., 323.39, 41 

Lettleton v. Fritz, 65 Iowa, 488. 34 

Lewis v. Brennan, 141 Iowa, 585—. 42 

List, Colon v., 153 N. Y., 188, 194. 30 

M. 

Macy, People v., 184 Pac., 1008. 43 

Martin v. Blattner, 66 Iowa, 286. 35 

McCoy v. Clark, etc., 109 Iowa, 464. 37 

McDevitt, City of New York, 147 N. Y. Supp., 949, 

150 Id., 583. 48 

McGowan, Spencer v., 13 Wend., 256..39, 41 

Minnesota v. Barber, 136 U. S., 313. 29 

Missouri, Cummings v., 4 Wall., 277, 323. 20 

Morgan v. Koestner, 83 Iowa, 134. 36 

Morgan v. Trout, 199 U. S., 212... 18 

Mould., Sawyer v., 144 Iowa, 185... 42 

Mugler v. Kansas, 123 U. S., 523... 51 

Muscatine County, Hodge v., 121 Iowa, 483. 37 

Muscatine County, Hodge v., 196 U. S., 276.37, 42 




























INDEX 


y 


Case. Citation. 

Napa County, Selowsky, 177 Pac., 301; 181 Pac., 

652...j. 

Nechamous v. Warden, etc., 144 N. Y., 535....j. 

Newkirk, Cox v., 73 Iowa, 42.j. 

New Orleans, Davidson v., 96 U. S., 104. j. 

New York City v. McDevitt, 147 N. Y. Supp., 941; 
150 N. Y. Suppl., 583.j. 

I 

P. 


Pag® 

54 

29 

36 

24 

48 


People, Gregg, 176 Pac., 483. \ . 45 

People v. Macy, 184 Pac., 1008.J. 43 


People ex rel. Raymond v. Warden, etc., 143 

Supp., 912. 

People v. Rucker, 5 Col., 5. 

Polk County v. Hierb, 37 Iowa, 361. 

Porter, Sol. Gen., Henson v., 99 S. E., 118 


N. Y. 

. 47 

. 28 

..34, 39, 40 
. 45 


Proprietors’ Revere House, Chase v., 122 N. E., 162 45 

R . j 

Railroad Co., Grant v., 129 Tenn., 398.1. 12 

Randall v. Hill, 107 Atl. Rep., 35.j. 45 

Raymond v. Warden, 143 N. Y. Suppl., 912. J . 47 

Revere House, Chase v., 122 N. E., 162. \ . 45 

Rhodes v. Commonwealth, 7th Ky. L. Rep., 520, 

10 Id., 722; 15 Id., 333.j. 11 

Ross, State v., 173 N. W., 66.j. 43 

Rucker, People, 5 Col., 5.j. 28 

Ryan, Dougherty v., 144 N. W., 140.j.. 44 

S. | 

Sawyer v. Mould, 144 Iowa, 185.L. 42 

Schaffer, State v., 74 Iowa, 704; 39 N. W., 89;. 11 

Sears v. Cottrell, 5 Mich., 251. i .39, 41 

























VI 


INDEX 


Case. Citation. 

Selowsky v. Superior Court, 177 Pac., 301; 181 Pac., 


Page 


652. 54 

Serviss, Simpson v., 2 Ohio Cor. Dec., 246.39, 42 

Sheldon v. Van Buskirk, 2 N. Y., 473. 39 

Simon, Bartlett v., 24 Minn., 448. 12 

Simpson v. Serviss, 2 Ohio Cor. Dec., 246.39, 42 

Smith v. Foster, 153 Iowa, 664. 43 

Smith, Thornton v., 11 Minn., 15. 12 

Snyder, State v., 34 Kan., 425.39, 40 

South & North A. R. Co., Zeigler v., 58 Ala., 594.... 27 
Southern Buffalo Ry. Co., Ives v., 201 N. Y., 271, 

309-10.19, 27,30 

Spencer v. McGowan, 13 Wend., 256.39, 41 

Spiker v. Eikenberry, 10 N. W., 451; 11 L. R. A., 

N. S., 463.... 12 

State v. Adams, 81 Iowa, 593. 36 

State v. Billings, 55 Minn., 468. 26 

State, Carlton v., 51 S. W., 213... 11 

State v. Cummings, 4 Wall., 277, 323—. 20 

State ex rel. Wilcox v. Gilbert, 147 N. W., 953. 44 

State v. Hardten, 32 Kan., 637. 40 

State v. Horn, 83 Mo. App., 47. 11 

State v. Jordan, 72 Iowa, 377. 35 

State v. Kelly, 151 Iowa, 264. 43 

State v. Ross, 173 N. W., 66. 43 

State v. Schaffer, 74 Iowa, 704; 39 N. W., 89. 11 

State v. Snyder, 34 Kan., 425.39, 40 

State v. Tracy, 42 Tex. C. R., 494; 61 S. W., 127. 11 

State v. Wells, 46 Iowa, 662. 11 

Steele, Lawton v., 152 U. S., 133. 26 

Superior Court, etc., Selowsky v., 177 Pac., 301, 181 
Pac., 652. 54 





























INDEX 


Case. 


Citation. 


Page 

Tenement House Dept., N. Y. v. Whitney, 145 N. Y. 

Supp., 1011.|.18, 48 

Thomas, Dougherty v., 140 N. W., 620.j.26, 27 

Thornton v. Smith, 11 Minn., 15.1. 12 

Tracy v. State, 42 Tex. C. R., 494; 61 S. W., 127.. 11 

Trinity Church, Health Dept., v. 145 N. Y.|, 32 (27 

L. R. A., 710). j. 51 

Trout, Morgan v., 199 U. S., 212.i. 18 


Van Buskirk, Sheldon v., 2 N. Y., 473 


W. 

Waldrom v. Lee, 5 Pick., 323...39, 41 

Warden, etc., Nechamous v., 144 N. Y., 535. 29 

Warden, People ex rel. Raymond, 143 N. Y. Supp., 

912...]. 47 

Wells, State v., 46 Iowa, 662.j... 11 

Werthmuller, Craig v., 78 Iowa, 598.j. 36 

Whitney, Tenement House Dept., N. Y. v., 145 N. Y. 

Supp., 1011. L .18, 48 

Woods, Fisher Co. v., 187 N. Y., 90-93... 30 

Wood’s Landlord and Tenant, p. 1283.j. 13 

Woodward, Dartmouth College v., 4 Wheat.; 159_ 25 

Wright v. Cradlebaugh, 3 Nev., 349. i . 25 

Zeigler v. South & North A. R. Co., 58 Ala.j 594. 27 





















mtm 














3lti % (Emtri of Appals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1920. 


No. 3371. 


JAMES OTTOWAY HOLMES, APPELLANT, 

v. 

UNITED STATES OF AMERICA. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This case involves the constitutionality of the Act 
of Congress approved February 7, 1914, familiarly 
known as the Kenyon Red-Light law, apd also the 
sufficiency, as against appellant, of the original bill 
filed by appellee. 

The bill aforesaid (Rec., pp. 1-3) names as defendants 
appellant and one Samuel Blackwell. It charges, in 
substance that Blackwell, prior to and at the time of 
the filing of the bill, used and occupied certain hotel 
property at 333 Virginia Avenue Southwest, and that 
while Blackwell was in possession of said property, 
he permitted certain evil disposed persons to use and 
occupy certain rooms therein, and the persons so char¬ 
acterized committed, in said rooms, certain acts of 
lewdness and prostitution. 

The only fact charged in the bill againit appellant 
is that he was the owner of the property in question 
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when the alleged immoral acts were committed. There 
is no statement that he connived at the commission 
of said acts, hr that he had any knowledge whatever 
concerning the same, or any means of knowledge, and, 
so far as the bill is concerned, he may have been beyond 
seas during the period complained of. In fact, the 
bill does not even charge that Blackwell had knowledge, 
either as to the evil dispositions or practices of the 
persons alleged to have been guilty of prostitution, and, 
in its last analysis, must stand or fall by reason of the 
immoral acts charged against guests, without knowledge, 
privity or connivance on the part of either defendant. 

It is alleged that, merely because certain guests 
conducted themselves in a lewd and immoral manner, 
both defendants “are guilty of a nuisance, and the 
said building, erection or place is a nuisance,” as well 
as the furniture, fixtures and other property therein 
(Rec., pp. 2-3), and it is prayed that defendants be 
restrained from permitting the continuance of said 
nuisance; that all of the furniture, fixtures and movable 
property in said building be removed therefrom and sold; 
that the building be closed for one year, and the de¬ 
fendants enjoined from its use and occupancy, and 
from permitting it to be used or occupied for any 
purpose, during said period. 

There was no appearance for defendant Blackwell 
in the court below, and he is not a party to this appeal. 

Appellant moved to dismiss the bill (Rec., p. 14) 
upon a number of grounds, all of which are directed 
either to the constitutionality of the Act of Congress 
aforesaid, or the sufficiency of the allegations of the 
bill as against appellant, or both. This motion was 
overruled, and final decree entered, granting all the 
prayers of the bill (Rec., p. 16) and from said decree 
this appeal is prosecuted. 
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Assignment of Error. 

j 

The assignment of error is based upon the following 
propositions: 

“That the plaintiff has not. in and by its said 
bill made or stated any cause for relief in equity 
against this defendant, in that it appears that 
the certain act of Congress, approved February 
7, 1914, and under which the suit herein purports 
and professes to have been filed, is unconstitu¬ 
tional and void for the following, arpong other 
reasons: 

(a) “That the same imposes upon skid defend¬ 
ant a penalty as well the taking of h^s property 
without compensation for the alleged act or 
acts of another, who was not and is pot, in any 
sense, the agent of said defendant and which 
said alleged act or acts was and were committed 
without his knowledge, consent, privity, conni¬ 
vance or control and in respect whereof said 
defendant has omitted no legal duty nor com¬ 
mitted any wrong. 

(b) “That it authorizes the imposition of a 
penalty upon and the taking of the property 
of an innocent owner of real property, without 
compensation, for an act done and performed 
by one over whom said defendant had no power 
or control and without any previous notice or 
opportunity on the part of such ohmer to be 
heard or to protect his property frojn confisca¬ 
tion. 

(c) “That the penalties authorized' to be im¬ 
posed are unreasonable, arbitrary, uhusual and 
excessive, and amount to the virtual confisca¬ 
tion of the property of the defendant. 

(d) “That the penalties provided therein are 
essentially penal in their nature, notwithstanding 
which, the law, destroys all presuinptions of 
the innocence of the accused, provides no legal 
method for his trial, but assumes his guilt, 
even before the alleged prime principal has been 
tried or convicted on the charge against him; 
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and said law does not require the confronta¬ 
tion by witnesses, nor does it secure to the de¬ 
fendant the right of trial by jury and the estab¬ 
lishment of his guilt before such jury beyond a 
reasonable doubt. 

(e) “That said act denies to said defendant, 
owner of said real estate, the equal protection 
of the law. 

(f) “That said act authorizes the imposition 
of a penalty upon, and the taking of property 
of, owners of real property, without any real 
opportunity afforded them to be heard, right 
of trial, or day in court, since the forbidden act, 
committed by a tenant, in no sense their agent, 
and without privity, knowledge, connivance or 
consent of such owners, is, nevertheless, made to be 
conclusive justification and warrant for imposing 
a penalty of $300 against such owners and their 
real property, also the costs of the action, and the 
complete closing up of said real property for 
the full period of one year; thereby contravening 
the prohibition of the Constitution of the United 
States against bills of attainder. 

(g) “That the act authorizes the taking of 
the property of the defendant, without due 
process of law; as well also, the taking of private 
property for public use without just compensation. 

(h) “That said act is, in other respects, 
violative of the provisions of law and of the Con¬ 
stitution of the United States. 

(i) “Because the bill of complaint herein does 
not allege that this defendant had any knowledge 
of, or was concerned in, or acquiesced in, or 
permitted any of the acts alleged to constitute 
a nuisance and because of the alleged commission 
of which he is sought to be deprived of the 
beneficial use of his property, and enjoined from 
the use and occupancy of the same or from per¬ 
mitting the same to be used and occupied for 
and during the term or period prayed in said 
bill.” 
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ARGUMENT. 

The Act of Congress in question is as follow$: 

“Be it enacted by the Senate and House of 
Representatives of the United States of America, 
in Congress assembled, 

“That whoever shall erect, establish, continue, 
maintain, use, own, occupy, or release any build¬ 
ing, erection, or place used for the purpose of 
lewdness, assignation, or prostitution in the Dis¬ 
trict of Columbia is guilty of a nuisance, and the 
building, erection, or place, on the ground itself 
in or upon which such lewdness, assignation, 
or prostitution is conducted, permitted, or carried 
on, continued, or exists, and the furniture, fixtures, 
musical instruments, and contents are also de¬ 
clared a nuisance, and shall be enjoined and 
abated as hereinafter provided. 

“Sec. 2. That whenever a nuisance is kept, 
maintained, or exists as defined in this act the at¬ 
torney of the United States for the District of Co¬ 
lumbia, or the Attorney General of the United 
States, or any citizen of the District of Columbia, 
may maintain an action in equity in the name of 
the United States of America, upon the relation of 
such attorney of the United States for the District 
of Columbia, the Attorney General of the United 
States, or citizen, to perpetually enjoin said 
nuisance, the person or persons copducting or 
maintaining the same, and the owner or agent 
of the building or ground upon which salid nuisance 
exists. In such action the court, or a judge in vaca¬ 
tion, shall, upon the presentation of a petition 
therefor alleging that the nuisance complained of 
exists, alow a temporary writ of injunetion, with¬ 
out bond, if it shall be made to appear to the satis¬ 
faction of the court or judge by evidence in the 
form of affidavits, depositions, oral testimony, or 
otherwise, as the complainant may elect, unless the 
court or judge by previous order shall have di¬ 
rected the form and manner in which it shall be 
presented. Three days’ notice, in writing, shall be 
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given the defendant of the hearing of the applica¬ 
tion, and if then continued at his instance the writ 
as prayed shall be granted as a matter of course. 
When an injunction has been granted, it shall be 
binding on the defendant throughout the District 
of Columbia, and any violation of the provisions of 
injunction herein provided shall be a contempt as 
hereinafter provided. 

“ Sec. 3. That the action when brought shall be 
triable at the first term of court, after due and 
timely service of the notice has been given, and 
in such action evidence of the general reputation 
of the place shall be admissible for the purpose 
of proving the existence of said nuisance. If the 
complaint is filed by a citizen, it shall not be dis¬ 
missed, except upon a sworn statement made 
by the complainant and his attorney, setting 
forth the reasons why the action should be dis- 
missed, and the dismissal approved by the at¬ 
torney of the United States for the District of Co¬ 
lumbia or the Attorney General of the United 
States of America in writing or in open court. 
If the court is of the opinion that the action 
ought not to be dismissed, it may direct the at¬ 
torney of the United States for the District of 
Columbia to prosecute said action to judgment; 
and if the action is continued more than one term 
of court, any citizen of the District of Columbia, 
or the attorney of the United States for the Dis¬ 
trict of Columbia, may be substituted for the 
complaining party and prosecute said action to 
judgment. If the action is brought by a citizen, 
and the court finds there was no reasonable ground 
or cause for said action, the costs may be taxed to 
such citizen. 

“Sec. 4. That in case of the violation of any 
injunction granted under the provisions of this 
act, the court, or, in vacation, a judge thereof, may 
summarily try and punish the offender. The 
proceedings shall be commenced by filing with the 
clerk of the court an information, under oath, set¬ 
ting out the alleged facts constituting such viola- 


tion, upon which the court or judge shall cause a 
warrant to issue, under which the defendant shall 
be arrested. The trial may be had updn affidavits, 
or either party may at any stage of the proceed¬ 
ings demand the production and oral examination 
of the witnesses. A party found guilty of con¬ 
tempt, under the provisions of this section, shall 
be punished by a fine of not less than §200 nor 
more than §1,000 or by imprisonment in the Dis¬ 
trict jail not less than three nor more than six 
months or by both fine and imprisonment. 

“Sec. 5. That if the existence of the|nuisance be 
established in an action as provided in this act, 
or in a criminal proceeding, an order of abate¬ 
ment shall be entered as a part of the judgment 
in the case, which order shall direct tjhe removal 
from the building or place of all fixture^, furniture, 
musical instruments, or movable property used in 
conducting the nuisance, and shall direct the sale 
thereof in the manner provided for the sale of 
chattels under execution, and the effectual closing 
of the building or place against its use for any 
purpose, and so keeping it closed for a period of one 
year, unless sooner released. If any person shall 
break and enter or use a building, erection, or place 
so directed to be closed he shall be punished as for 
contempt, as provided in the preceding isection. 

“Sec. 6. That the proceeds of the sale of the per¬ 
sonal property, as provided in the preceding sec¬ 
tion, shall be applied in the payment pf the costs 
of the action and abatement, and the; balance, if 
any, shall be paid to the defendant. 

“Sec. 7. That if the owner appears and pays all 
costs of the proceeding and files a bond, with 
sureties to be approved by the clerk, in the full 
value of the property, to be ascertained by the 
court or, in vacation, by the collector of taxes 
of the District of Columbia, conditioned that he 
will immediately abate said nuisance ajnd prevent 
the same from being established or kept within a 
period of one year thereafter, the court, or, in 
vacation, the judge, may, if satisfied Pf his good 
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faith, order the premises closed under the order of 
abatement to be delivered to said owner and said 
order of abatement canceled so far as the same 
may relate to said property; and if the proceeding 
be an action in equity and said bond be given and 
costs therein paid before judgment and order of 
abatement, the action shall be thereby abated as 
to said building only. The release of the property 
under the provisions of this section shall not re¬ 
lease it from judgment, lien, penalty, or liability 
to which it may be subject by law. 

“Sec. 8. That whenever a permanent injunc¬ 
tion issues against any person for maintaining a 
nuisance as herein defined, or against any owner 
or agent of the building kept or used for the pur¬ 
pose prohibited by this act, there shall be assessed 
against said building and the ground upon which 
the same is located and against the person or 
persons maintaining said nuisance, and the owner 
or agent of said premises, a tax of S300. The as¬ 
sessment of said tax shall be made by the assessor 
of the District of Columbia, and shall be made 
within three months from the date of the granting 
of the permanent injunction. In case the assessor 
fails or neglects to make said assessment the same 
shall be made by the chief of police, and a return 
of said assessment shall be made to the collector of 
taxes. Said tax shall be a perpetual lien upon all 
property, both personal and real, used for the pur¬ 
pose of maintaining said nuisance, and the pay¬ 
ment of said tax shall not relieve the person or 
building from any other penalties provided by 
law. The provisions of the law relating to the 
collection and distribution of taxes upon personal 
and real property shall govern in the collection and 
distribution of the tax herein prescribed in so far 
as the same are applicable and not in conflict with 
the provisions of this act. 

“Sec. 9. The United States district attorney or 
other attorney representing the prosecution for 
violation of this statute, with the approval of the 
court, may grant immunity to any witness called 
to testify in behalf of the prosecution.” 
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It should be observed that appellant designated, as the 
record on appeal, only such of the proceedings as, it is 
submitted, are necessary for the information! of this court 
in passing upon the motion to dismiss the bill (Rec., p. 

17). ; 

Appellee, however, filed an additional designation 
(Rec., p. 17), by which is brought up the rule to show 
cause and affidavits in support thereof, and the return of 
appellant to said rule. 

While, in the opinion of counsel for appellant, the ad¬ 
dition to the transcript is unnecessary to the considera¬ 
tion of the questions involved in this appeal, because the 
decree appealed from was entered upon the overruling of 
the motion to dismiss, and without reference to the rule 
and return, nevertheless, as appellee has brought up 
the return, it can not complain if the facts therein set 
forth lend additional weight to the contentions of ap¬ 
pellant; and these facts show that he occupied the rela¬ 
tion of landlord toward Blackwell, under a lease which 
expressly prohibited Blackwell from permitting any un¬ 
lawful or disorderly acts upon the leased premises (Rec., 
p. 10), and that appellant had no knowledge concerning 
the alleged acts of prostitution, and was in no manner 
privy thereto; and that as soon as he had been served with 
process and pleadings in this cause, he immediately took 
steps to, and did, recover possession of his property from 
Blackwell (Rec., p. 11). 

At the outset of the consideration of this question, it 
is proper to emphasize that what we shall have to say will 
be directed solely to the rights of the owner of the prop¬ 
erty, whose position is one of entire innocence and lack of 
prior knowledge or notice; and not in any sense, from the 
standpoint of the tenant, guilty or otherwise, or of an 
owner who has either knowingly rented his property for 
an improper use, or purpose, or, with knowledge, tacitly 
permits such improper use. 


I 
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Our remarks will be addressed to the situation of an 
owner of property who has rented the same, and where the 
tenant, without any prior knowledge or consent, or op¬ 
portunity to object, on the part of the owner, himself does 
or permits an improper or unlawful act upon the premises, 
and over which act of the tenant, the owner had abso¬ 
lutely no control, but for the doing of which, the owner is 
nevertheless, under the provisions of this act, made to 
suffer not only a pecuniary loss, in the way of a penalty 
to be assessed against his property as a lien, as well the 
payment of costs of the proceeding, but also the virtual 
confiscation of the property itself during the statutory 
period. 

It is fundamental that no man shall be held responsible 
and liable, either civilly or criminally, for a violation of 
law or for the breach of some duty, except only to the 
extent that he in some way participated in the doing of 
the act, either as the responsible author, or as joint actor 
in the occurrence. 

It is true that laws have been passed that impose lia¬ 
bility and penalty upon a principal in respect of the doing 
of prohibited acts, regardless of the question of intent, 
for example, statutes prohibiting the sale of adulterated 
milk, sale of liquor to minors, and others that might 
be mentioned; but in all those cases where the intent with 
which the act is committed is held to be immaterial, the 
penalty is directed against the person in whose power it 
was to control the commission of the act. 

At the very threshold of the present case, we are con¬ 
fronted with a situation of punishment and taking of 
property proposed to be inflicted upon the owner be¬ 
cause the tenant of that property has committed thereon 
certain acts prohibited and forbidden by law. 

It must be remembered that this property was rented 
for a lawful purpose; that the tenant of the property had 
the legal right to the sole and exclusive occupation and 
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possession thereof; and that the owner had ho right even 
so much as to cross the threshold of the prejmises, with¬ 
out committing a trespass, unless the tenant consented to 
the owner coming upon the property. The tenant was 
not in any sense the agent of the owner, but he was an en¬ 
tirely free agency and instrumentality of hid own and as 
such liable, both civilly and criminally, for his own acts; 
quite as much so as in the case of an independent con¬ 
tractor in the ordinary business affairs of life. 

Bearing in mind what has just been suggested, let us 
consider, briefly, the general subject-matter embraced in 
the Act of Congress here under review*, as well also the 
evolution of the matter of nuisances and theif abatement. 

In the first place, a nuisance, in its legal sense, means a 
wrong that arises from the unreasonable, unwarrantable 
or unlawful use by a person of his own property, real or 
personal, or from his own improper, indecent or unlawful 
personal conduct, working an obstruction of or injury to 

I 

the right of another or of the public. 

The offense of keeping a disorderly house, pr of letting 
a house for that purpose, was an indictable misdemeanor 
at common law; but it is abundantly established by the 
authorities that the person so accused of keeping a dis- 
orderly house or letting a house for such use must have 
had knowledge of the character of the house and must 
have consented to or authorized such use; hnd that to 
hold a person liable, he must have had, in Whole or in 
part, the control or management of the premises: 

State v. Schaffer (74 da., 704', 39 N. W.\ 89). 

State v. Wells ( 46 la., 662). I 

Rhodes v. Com. (7 Ky. L. Rep., 520;\10 id., 722; 

15 id., 333). | 

Com. v. Cobb (120 Mass., 326). 

State v. Horn (S3 Mo. App., 47). \ 

Tracy v. State (42 Tex. C. R., 494; 61 S. W., 127). 
Carlton v. State (51 S. W., 213). \ 
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Again it is equally well settled that, ordinarily at least, 
an owner of land, not instrumental in causing the nui¬ 
sance, is not indictable therefor, nor can an injunction 
be issued against him. 

Spiker v. Eikenberry (10 N. W., A57; 11 L. R. A., 

N. S., 463; la., 1907). 

Furthermore, while no previous notice to abate is 
necessary to the author or creator of a nuisance before 
suit is brought for its abatement, the rule is otherwise as to 
one who did not create the nuisance and merely passively 
continues it. 

Thornton v. Smith (11 Minn., 15). 

Bartlett v. Simon (24 Minn., 448)- 

So, too, it is a general proposition, well recognized 
and supported by authority, that where the nuisance 
consists, not in the building itself, but in the illegal use of 
the building the court will not be justified in ordering the 
destruction of the building—it is only the unlawful use 
of the building that can be abated. 

Earp v. Lee (71 III., 193). 

Brightman v. Bristol (65 Me., 426). 

Barclay v. Com. (25 Pa. St., 503). 

Again, as having preliminary bearing upon the ques¬ 
tions here involved, it is to be borne in mind that the 
fundamental rule in respect of liability for nuisances is: 

“The party is responsible for a nuisance in the 
court either, first, where he purposely or negli¬ 
gently creates it; or second, where he continues it.” 

Cooley on Torts, p. 1282. 

Or, as well stated by the court in the case of Grant v. 
R. R. Co. (129 Tenn., 398, 404)'• 

“The bare fact that a person owns real property 
does not impose upon him responsibility for a nui- 
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sance erected thereon. Cyc., 1203. The owner can 
not be held liable in respect to suchj a nuisance 
unless he has some knowledge of it, either actual 
or constructive. Generally, in fact, it must have 
been created by his authority.” 

I 

i 

And, further, as to the improper use of premises by a 
tenant, the rule is stated: 

“In order to charge the landlord, a nuisance 
must necessarily result from the ordinary use of 
the premises by the tenants, or from the purpose 
for which they were let.” 


Wood’s Landlord and Tenant, p. 1283. 


It probably needs no authority to support the proposi¬ 
tion that the owner of property is not criminally liable 
for the conduct therein of a disorderly house by his 
tenant, unless such owner, in some way, has consented to 
or participated in such illegal use of the property. 

Thus, in the case of Blocker v. Com., decided by 
the Court of Appeals of Kentucky, April 22, 1913 (loo 
S. W., 723), the rule was stated: 

“We . . . think it well settled by the au¬ 

thorities that a lessor is not criminally liable be¬ 
cause his lessee conducts a bawdy-house or a dis¬ 
orderly house in the leased premises, although he 
may have information, subsequent to the letting 
of the premises, of the unlawful use tjj which the 
tenant is putting the rented property, unless it be 
further shown that he leased the premises knowing 
that the lessee would or intended to use them for 
the purpose of conducting such a hoube, or before 
or at the time the lease was entered into, was in 
possession of such information as would put a rea¬ 
sonably prudent person upon notice of the purpose 
for which the premises were being leabed, or con¬ 
sented to the premises being used for buch unlaw¬ 
ful purpose, or derived some profit or gain from 
such unlawful use. 

“So that, unless it can be shown in one of these 
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ways, . . . that the lessor aided or abetted 

in keeping the disorderly house, he should not be 
held responsible for the unlawful acts or conduct 
of his tenant. . . . We are not willing to lay 

down the rule that a landlord, who, in good faith 
rents his property for legitimate purposes, should 
be treated as an aider or abettor or partner in the 
crime of a tenant, who, without the consent of the 
landlord, devotes the rented property to improper 
uses. No person should be held answerable for the 
misconduct of a party over whom he has no con¬ 
trol. and who, independently, and of his own 
volition, violates the law.” 

We ask the court’s consideration of the following 
propositions, which, we submit, demonstrate the vice of 
the Act of Congress under which the bill was filed in this 
case, and its repugnance to constitutional rights. . . . 

The Innocent Owner Is Powerless to Protect Himself 
or His Property From the Unauthorized and 
Illegal Acts of His Tenant. 

As has already been suggested, when the owner of 
property leases it, in good faith, to a tenant, and for 
a perfectly legitimate and lawful purpose, the latter be¬ 
comes the rightful possessor and occupant of the premises, 
and the owner has no lawful right to enter upon the same 
without the consent and permission of his tenant. 

In the instant case, the landlord having had brought 
to his notice the charge of improper use of the premises by 
his tenant, at once took the only steps the law has 
provided to oust him from possession. 

Right here, let us inquire, in what way is it within 
reasonable human possibility for the landlord to prevent 
the tenant from suddenly becoming a violator of this law? 
The property was not rented for that purpose; the tenant 
had occupied the premises without the slightest knowl¬ 
edge or suspicion on the part of the owner that he would 
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violate the laws against immorality, and Suddenly he 
becomes such violator. 

It is perfectly self-evident that an owner could not 
prevent such acts without having an agent constantly 
present with each and every individual in the premises; 
and that, of course, an owner not only could not reason¬ 
ably be expected to do, but he could not legally do it, as 
the owner has no right to go upon the rented premises. 

An irresponsible person, or one purposely intending to 
hurt his innocent and unoffending landlord, would always 
have it in his power, under this law, to mulct his landlord 
in a lien charge against his property as a penalty, the pay¬ 
ment of the costs of an action, and the complete closing 
of his property for a whole year. 

Surely no such burden upon real property can be said to 
be a lawful incident of its ownership. 

Again, this law provides for a preliminary restraining 
order and injunction against both the offending tenant 
and the innocent owner; the violation of the terms 
whereof is made to be summarily triable and punishable 
by the court; the punishment being fixed at not less than 
,$200, nor more than $1,000, or by imprisonment in the 
District jail no less than three (3) nor more than six (6) 
months, or by both fine and imprisonment (secs. 2 and 4)- 

Suppose, such preliminary restraining order and in¬ 
junction shall be issued, the tenant still! being and 
remaining upon the premises. 

That injunction says to the innocent and unoffending 

owner: j. 

“You shall not permit these premises to be used 
for immoral purposes; if you do, you Will be sum¬ 
marily punished by fine or imprisonment or both.” 

The owner is just as powerless to control his tenant 
then as he was before; nevertheless, this law would again 
and further punish him should the tenant again violate 
the law. It is not within the range of human possibility 
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for the owner to physically control the acts and conduct 
of the tenant, but he is to be punished, nevertheless, if he 
fails to do something that, upon its face, is a physical and 
human impossibility. 

The situation, so far as an innocent owner is concerned, 
is exactly the same as it was at the initial moment when 
the tenant first violated the law, after the preliminary 
injunction has issued, without the privity, knowledge, 
consent or connivance of his landlord, the owner of the 
property—the latter absolutely utterly powerless and 
helpless to save either his property or himself from loss, 
confiscation, penalty or punishment. 

Some of the cases cited refer to the privilege given 
an owner to “bond off” his property—under this act 
a bond conditioned in the full value of the property. 
Aside from the oppressive burden imposed upon an inno¬ 
cent owner to so redeem his property, what owner 
would give such a bond and venture to rent his property 
again during the year, and then, perchance, too late dis¬ 
cover that another tenant has deceived him, thus result¬ 
ing in the loss of the full value of his property? 

A situation so unreasonable, unjust, and oppressive 
places a burden upon the ownership of real property that 
is lawfully rented to tenant’s equivalent to substantial 
confiscation, and, therefore, beyond the power of 
Congress lawfully to impose. 

Knowledge or Intent. 

Aside from the act of Congress here under review, it 
would seem that all legislation that proposes to inflict a 
penalty or punishment upon a person for the doing of a 
forbidden act, ordinarily at least, is founded upon a wilful 
and conscious violation of the law by the individual im¬ 
mediately concerned, or by one who wilfully and con¬ 
sciously participates in the doing of such forbidden act. 
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It is rather novel, not to say startling, to undertake to 
punish the individual by a fine and forfeiture of his 
property, for the independent unlawful act of some one 
else, not his agent, and over whom he had no power or 
control. 

In such case, it would seem no more permissible, legally, 
to so punish the innocent and unoffending person by con¬ 
fiscation of his property, that is, in and of itself, a per¬ 
fectly lav/ful structure, than it would be td make such 
innocent person equally guilty of the crime of the 
offending one, and to imprison him therefor. 

The one case would be a taking of his properly, the 
other, a taking of his liberty —but both, equally, without 
due process of lav/. 


Congress long ago recognized that it would be unjust 


and unconscionable to deprive the innocent 
property, even though the latter might be 


owner of his 
devoted by 


some occupant thereof to an unlawful purposq. 

For example, take sec. 3281, R. S. U. S., being a part of 
the Internal Revenue laws of the United States, having 
been enacted as law by acts of Congress of July 20, 1S68 
(15 Stat., 142), and June 6,1872 (17 Stat., 240). 

That section provided a fine and imprisonment for any 
person engaged in operating an illicit distillery, and the 
forfeiture of all distilled spirits, stills and apparatus, 
and personal property found upon the premises; and, also, 
provides that— 

“all right, title and interest of such pbrson in the 
lot or tract of land on which such distillery is 
situated, and all right, title and interest therein of 
every person who knowingly has suffered or per¬ 
mitted the business of a distiller to be there car¬ 
ried on, or has connived at the same .j . . and 

all the right, title and interest of every person in 
any premises used for ingress or egress to or from 
such distillery, who has knowingly suffered or per¬ 
mitted such premises to be used for subh ingress or 


egress, shall be forfeited to the United States.” 
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It may, perhaps, be replied that other laws have been 
passed wherein the actual intent, or possibly even actual 
knowledge by the individual is immaterial ; but, in all such 
cases, the penalty is directed against the person in whose 
power it was to control the commission of the acts. 

Thus, where the sale of adulterated milk is prohibited, 
sales of liquor to minors or females, libel composed by an 
editor of a paper, etc.; in such cases responsibility at¬ 
taches to the responsible head or proprietor, even though 
he may have been personally without knowledge, as well 
himself innocent, of the particular offence. 

But there, as well stated by the court, in the case of 
Tenement House Department of the City of New York v. 
Whitney {145 N. Y. Suppl., 1011, 1013), February 13, 
1914: 

“In all these cases, however, where the intent 
with which the act is committed is held to be im¬ 
material, the penalty is directed against the per¬ 
son in whose power it is to control the commission 
of the acts.” 

In this same connection, the case of Morgan v. Trout 
{199 U. S., 212), is instructive. That case thus held: 

Syllabus: 

“The suppression of gambling is within the 
police power of the State and it may make a judg¬ 
ment against those winning the money a lien upon 
property owned by another, and in which the 
gambling is conducted with the knowledge and 
consent of the owner, but such a statute does not 
deprive the owner of his property without due 
process of law. 

“ Such a statute does not deprive the owner of the 
property upon which the judgment is made a lien 
on his property without due process of law, be¬ 
cause it does not provide for trial by jury in an 
action to enforce the lien.” 
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Opinion: 

“The power of the State to enact laws to sup¬ 
press gambling can not be doubted, and, as a 
means to that end, we have no doubt of its power 
to provide that the owner of the building in which 
gambling is conducted, who knowinglyt looks on and 
permits such gambling, can be made liable in his 
property which is thus used, to pay a judgment 
against those who won the money, ad is provided 
in the statute in question.” (Italics by counsel.) 

Speaking of the above case, the court, in Ives v. 
South Buffalo Ry. Co. (201 N. Y., 271, 309-10), thus 
stated: 

“Suppose that the Ohio statute, which was also 
clearly within the general scope of the police power 
had imposed upon the landlord a liability for 
money lost in gambling on his premises without 
his knowledge of the purpose for which the building 
was used, and had declared that evidence of the 
mere loss of the .money should be sufficient to sus¬ 
tain a judgment against him. That would clearly 
be a case of liability without fault; but what court, 
controlled by constitutional limitations, would 
render such a judgment?” 

The Act Imposes Arbitrary, Unusual anti Excessive 
Penalties and Punishments Upon Owners of Real 
Property Who Themselves Have Done No Wrong. 

In connection with the consideration of this act, it 
should be remembered that, prior to its passage, this Dis¬ 
trict was not powerless to suppress the evil therein the 
subject of this legislation. As a matter of fact, this very 
evil has always been unlawful in this District, and, of 
course, it was a common law misdemeanor and indictable 
as such. The feature of the legislation that if is difficult 
to appreciate is that while during the long years prior to 
the passage of this act, owners of real estate in this District 
who knowingly, purposely and consciously rented prop- 
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erties for this same illegal user, and derived large rentals 
therefrom, were unmolested; and while it would then 
have been perfectly possible to put a stop to that prac¬ 
tice at any time by a criminal prosecution of the guilty 
ones, both owners and tenants; nevertheless, instead of 
that, the property owners in this District, law-abiding 
citizens, were suddenly confronted with the situation by 
the passage of an act which, over night, cast a large num¬ 
ber of these human derelicts upon the street, and drove 
them to seek living quarters in other parts of the city, 
and instantly brought into play the possibility of inflict¬ 
ing upon the innocent owners of real property the sub¬ 
stantial loss thereof by the act of some one over whom, 
in the case of an innocent owner, he had no possible 
human control. 


It is hard to understand the reason why the innocent 
owner is singled out as the object of punishment and 
practical confiscation of his property, while the guilty one 
is apparently treated with so much consideration. 


Bills of Attainder. 

The provisions of this act are plainly violative of the 
constitutional prohibition against the passage by Con¬ 
gress of bills of attainder (Article I, section 9). 

A succinct and clear statement by the Supreme Court 
of the United States of the meaning of this prohibition 
upon the powers cf Congress is found in the case of 
Cummings v. State of Missouri (4 H all., 277, 323), where 
the following is stated in the opinion by Justice Field: 

“A bill of attainder is a legislative act which in¬ 
flicts punishment without a judicial trial. 

‘Tf the punishment be less than death, the act is 
termed a bill of pains and penalties. Within the 
meaning of the constitution, bills of attainder 
include bills of pains and penalties. In these cases 
the legislative body, in addition to its legitimate 
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functions, exercises the powers and office of judge; 
it assumes, in the language of the 1 text-books, 
judicial magistracy; it pronounces upon the guilt 
of the party, without any of the foitms or safe¬ 
guards of trial; it determines the sufficiency of the 
proofs produced, whether conformable to the rules 
of evidence or otherwise; and it fixes the degree of 
punishment in accordance with its ojwn notions 
of the enormity of the offence.” j 


Bearing in mind this definition of a bill of attainder, 
let us examine briefly the provisions of the present act. 

Section 2 provides that wherever a nuisarice exists of 
the kind mentioned therein, a bill in equity may be main¬ 
tained to enjoin the person actually conducting the 
nuisance, and the owner or agent of the building or 
ground upon which the nuisance exists; and a restraining 
order is authorized to issue upon three days’ notice of 
hearing, and it may be granted in the form of affidavits 
or otherwise. 


Section 4 provides that for the violation of any injunc¬ 
tion, the court may summarily try and punish the of¬ 
fender, by fine, S2G0 to SI,COO, or imprisonment, three 
months to six months, or both such fine and imprison¬ 
ment. 

Section 5 provides that if the existence of the nuisance 
be established in an action as provided in the hct, or in a 
criminal proceeding, an order of abatement shall be en¬ 
tered as a part of the judgment, which order ^hall direct 
the removal of the personal property and furpiture from 
the building, and its sale, and the effectual closing of the 
building against its use for any purpose, and | so keep it 
closed for a period of one year, unless sooner released; 
entering the building to be punished in a summary man¬ 
ner as a contempt. 

Section 7 authorizes the unoffending and innocent 
owner of the property to release it by giving bond in its 
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full value, and which bond he would forfeit if he rented 
the property to some other tenant who deceived him. 

Section 8 penalizes the innocent and unoffending owner 
with a so-called tax of S300, the same to be a lien upon his 
property. It might just as well have been 81,000 or any 
amount. It is in no sense a tax upon a business, but a 
penalty pure and simple for the misdeeds of some one else. 

In short, this act convicts an unoffending and innocent 
owner, not because of his own guilt, but because of the 
guilt of his tenant, and it proceeds to impose a penalty 
upon him and his property. Indeed, after the granting 
of the preliminary restraining order and injunction, it 
subjects the owner to the possibility of both fine and im¬ 
prisonment in the event the tenant disobeys the injunc¬ 
tion order—this notwithstanding the fact that the 
owner is just as helpless and powerless to prevent the 
tenant from violating the law after the injunction as he 
was before the suit was filed. 

It is idle to say that the owner has a right of trial 
or has a day in court, since, if the tenant has violated the 
law, there is no right in the owner to defend. The owner 
is foreclosed of any trial that amounts to anything 
because the establishment of the guilt of his tenant; either 
in an equity suit or in a criminal proceeding, of necessity 
results in inflicting upon the innocent owner the penalties 
that have just been mentioned. 

There is nothing left to the owner; his status has 
already been fixed and preadjudged by the act, because 
of the guilt of his tenant—in short, his liability is con¬ 
clusively presumed and fixed against him by the mere 
fact of the guilt of his tenant. 
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The Penalty of $300 Authorized to Be Assessed as a 
Tax Against the Owner of the Property, the Same 
to Be a Lien Thereon. 

Section 8 of the act under consideration directs that, 
whenever a permanent injunction shall issue under the 
provisions of said act, “there shall be assessed against 
said building and the ground upon which the same is 
located . . . a tax of $300,” ... the assess¬ 

ment to be made by the Assessor of the District of Co¬ 
lumbia within three months from the date of the granting 
of the permanent injunction; and the same to be “a 
perpetual lien upon all property, both personal and real, 
used for the purpose of maintaining said nuisance.” 

The provisions of section 8 of the act under considera¬ 
tion are plainly violative of every rule of law and justice. 

If it be conceded that the right exists to abate the 
nuisance itself, under what theory or right should an en¬ 
tirely innocent owner be punished by a penalty of $300 
for the misdeeds and wrong-doing of some one else? 

True, the act calls it a “tax,” but it is, in essence and 
substance, a “penalty.” There can be no such thing as a 
“tax” for the doing of an immoral act—therein differing 
from taxes imposed upon the conduct of a “business”— 
manufacture and sale of cigarettes, for example. 

Due Process of Law and the Police Power. 

The protection of the individual in the free enjojunent 
of his life, liberty and property, except only as they 
might be declared forfeited by the judgment of his peers 
or by the law of the land, was guaranteed by the twenty- 
ninth chapter of Magna Charta; which guaranty alone, so 
wrote Sir William Blackstone, “would have merited the 
title it bears of Great Charter.” 

4 Bl. Com., Ji.2J+. 
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The people of the American States, holding the sover¬ 
eignty in their own hands, had no occasion to exact 
pledges from any one for a due observance of individual 
rights, but, in order to guard against the aggressive ten¬ 
dency of power, it has been deemed of no small impor¬ 
tance, in framing instruments under which their govern¬ 
ments were to be administered by their agents, that they 
should reenact this great guaranty and thereby adopt it 
as a principle of constitutional protection. In some 
form of words, it is to be found in each of the State 
Constitutions, and although verbal differences appear 
in the different provisions, the language in the main is 
practically identical. “Due process of law” is sometimes 
used, sometimes it is “the law of the land,” and some¬ 
times both of these expressions are employed; but the 
meaning in this country is considered to be the same; and 
to that extent differing from sovereignties whose laws are 
supreme and immune from attack. By the fifth and four¬ 
teenth articles of amendment, this same guaranty is 
incorporated in the Constitution of the United States. 

For reasons that are quite self-evident, it has never 
been possible to give an exact definition of the term “due 
process of law,” or “the law of the land,” that would be 
broad and general enough to meet and embrace all pos¬ 
sible cases that might arise under that guaranty. 

Cooley’s Const. Lim., 4 Ed., p. 435. 


Thus, in commenting upon the meaning of the phrase, 
Mr. Justice Miller in the case of Davidson v. New 
Orleans (96 U. S., 104), stated: 

“But, apart from the imminent risk of a failure 
to give any definition which would be at once 
perspicuous, comprehensive, and satisfactory, 
there is wisdom, we think, in the ascertaining of 
the iqtent and application of such an important 
phrase in the Federal Constitution, by the gradual 





25 


process of judicial inclusion and exclusion, as the 
cases presented for decision shall require, with the 
reasoning on which such decisions may be 
founded.” j 

Perhaps no definition is more often quoted than that 
given by Mr. Webster in the Dartmouth College case 
(Dartmouth College v. Woodward, 4 Wheat., 519 ): 

“By the law of the land is most clearly intended 
a general law; a law which hears before it con¬ 
demns; which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is that 
every citizen shall hold his life, liberty, property 
and immunities, under the protection of the gen¬ 
eral rules which govern society. Everything which 
may pass under the form of an enactment is not, 
therefore, to be considered the law of the land. 
If this were so, acts of attainder, bills of pains and 
penalties, acts of confiscation, acts reversing judg¬ 
ments and acts directly transferring one man’s 
estate to another, legislative judgments, decrees 
and forfeitures in all possible forms, would be the 
law of the land. Such a strange construction 
would render constitutional provisions of the 
highest importance completely inoperative and 
void.” 

i 

In this connection, the case of Wright v. Cradlebaugh 
(3 Nev., 349) is valuable. The opinion in that case, 
Beatty, C. J., contains this exceedingly clear statement: 

“We apprehend that it is beyond the power of 
the legislature to restrain a defendant in any suit 
from setting up a good defence to an action 
against him. The legislature could not directly 
take the property of A to pay the taxes of B. 
Neither can it indirectly do so by depriving A of 
the right of setting up in his answer that his separate 
property has been jointly assessed with that of B, 
and asserting his right to pay his own taxes, with¬ 
out being encumbered with those of B. . . . 

Due process of law not only requires that the 
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party shall be properly brought into court, but 
that he shall have an opportunity, when in court, 
to establish any fact which, according to the usage 
of the common law or the provisions of the Con¬ 
stitution, would be a protection to him or his 
property.” 

Or, again, as well stated in the case of State v. Billings 
(55 Minn., 468): 

“As to the words from Magna Charta involved 
in the Constitution after volumes spoken and writ¬ 
ten with the view to their exposition, the good 
sense of mankind has at length settled down to 
this, that they were intended to secure the individ¬ 
ual from the arbitrary exercise of the powers of 
government unrestrained by the established prin¬ 
ciples of private rights and distributive justice.” 

It is just as difficult, indeed rather more difficult, to 
exactly define the phrase police power, which means the 
right to legislate for the proper protection of the public 
welfare, safety, health and morals. 

Some one once defined police power as “the power to 
pass unconstitutional laws.” 

Dougherty v. Thomas, 140 N. W., 620. 

In the case of Lawton v. Steele ( 152 U. S., 133, 136-7) 
the following was stated in the opinion, by Mr. Justice 
Brown: 

“ The extent and limits of what is known as the 
police power have been a fruitful subject of dis¬ 
cussion in the appellate courts of nearly every 
State in the Union. ... To justify the 
State in thus interposing its authority in behalf 
of the public, it must appear, first, that the inter¬ 
ests of the public generally, as distinguished from 
those of a particular class, require such interfer¬ 
ence; and, second, that the means are reasonably 
necessary for the accomplishment of the purpose, 
and not unduly oppressive upon individuals. The 
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legislature may not, under the guise of protecting 
the public interests,arbitrarily interfere With private 
business, or impose unusual and unnecessary restric¬ 
tions upon lawful occupations. In other words, its 
determination as to what is a proper exercise of its 
police powers is not final or conclusive, but is a 
subject to the supervision of the courts.” 

Zeigler v. S. & N. Ala. R. R. Cb. {58 Ala., 
594). \ 

Opinion: 

“ Due process of law implies the riglit of the per¬ 
son affected thereby to be present before the tri¬ 
bunal which pronounces judgment up^n the ques¬ 
tion of life, liberty or property in its most com¬ 
prehensive sense; to be heard by testimony or 
otherwise, and to have the right of controverting 
by proof every material fact which bears upon the 
question of right in the matter involved. If any 
question of fact or liability be conclusively presumed 
against him this is not due process of law.” 

The above extract quoted with approval in Ives v. 

South Buffalo Ry. Co. {201 N. Y., 271 , 293). 

See Dougherty v. Thomas {1)0 N. W., 615). 

Denial of the Equal Protection of the Laws. 

It deprives the owner of a proper trial. 


It imposes unusual and unnecessary restrictions upon 
owners of real property. 

It sweeps away the right of a class of citizens (owners 
of realty) who are entitled to the equal protection of the 
laws with all other persons. 

It invades the rights of liberty, because i|t arbitrarily 
and unnecessarily denies the right of a specified class of 
citizens to have their day in court. 

It provides that the guilt of the tenant sh^ll operate to 
convict the owner, and render him and his property liable 
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to costs, fine and confiscation without any evidence of 
knowledge or consent on his part. 

It gives him no opportunity to show that the tenant 
had violated the law without his knowledge—in short, 
the liability of an innocent owner is conclusively pre¬ 
sumed and fixed by proof of the guilt of his tenant. 

Unconstitutionality of the Act. 

In what has been stated as to the provisions of this act 
here claimed on behalf of the owners of this property to 
be repugnant to the Constitution of the United States, 
and the rights thereby secured to them, we are not un¬ 
mindful of the maxim of the law that a statute should 
not be declared unconstitutional unless it is plainly shown 
to offend against some specific provision, or necessarily 
implied prohibition. 

But where the act is shown to be plainly violative of 
Constitutional guarantees and rights, the court should so 
adjudge. 

In such case, as has been well expressed: 

“If an act of the legislature is held void, it is not 
because the judges have any control over the legis¬ 
lative power, but because the act is forbidden by 
the constitution, and because the will of the peo¬ 
ple, which is therein declared is paramount to that 
of their representatives expressed in any law.” 

People v. Pucker, 5 Col., 5, cited in Cooley’s 
Const. Lim., p. 193. 

The late Justice Harlan, cf the Supreme Court bench, 
always a great champion of the rights of the people, for 
many years lectured at one of our local law schools upon 
the subject of Constitutional Law; and he laid down the 
rule to the student body that while a law should be upheld 
unless it was plainly violative of the Constitution, never¬ 
theless, where such violation plainly appeared, it was the 



duty of every court and of every judge, from the lowest 
to the highest, before whom such law should come for 
review, to declare it to be unconstitutional,! in order to 
prevent unnecessary mischief and hardships that would 
otherwise result to both persons and propertyj 

His utterances upon the bench were consistent with his 
teachings. 

Take, for example, the case of Minnesota v. parber (136 
U. S., 313, 319), wherein he delivered the opinion of the 
court. That case involved the constitutionality of the 
law of Minnesota providing for the inspection before 
slaughter of cattle, sheep, and swine. The lower court 
held the act to be unconstitutional and void, and the 
State appealed. In the opinion, Justice Harlan thus 
stated: 

“The presumption that this statute was enacted 
in good faith, for the purpose expressed in the title, 
namely, to protect the health of the people of 
Minnesota, can not control the final; determina¬ 
tion of the question whether it is repugnant to the 
Constitution of the United States. There may be 
no purpose on the part of a legislature to violate 
the provisions of that instrument, and! yet a stat¬ 
ute enacted by it, under the forms of law, may, by 
its necessary operations, be destructive of rights 
secured by the Constitution. In sucli cases, the 
courts must sustain the Supreme law bf the land 
by declaring the statute unconstitutional and void. 
This principle of constitutional interpretation has 
been often announced by this court.” I 

The State courts have many times laid do^vn and ap¬ 
proved the same rule. Take, for example, the following 
from the opinion of Justice Gray, in Nechamous v. 
Warden, etc. {14-4 N. Y., 535): 

“It seems to me that the constitutionality of this 
act is to be tested by its effect upon the citizen’s 
right to pursue a lawful employment! If it im¬ 
poses an arbitrary restriction, and if it has no 


30 


reference to the welfare and health of the people, 
it must be condemned. I am not unwilling to con¬ 
cede that the act skirts pretty closely that border 
line, beyond which legislation ceases to be within 
the powers conferred by the people of the State, 
through the constitution, upon its legislative body. 
When the legislature passes an act, which plainly 
transcends the limits of the judiciary to pronounce 
its invalidity and to nullify the legislative attempt 
to invade the citizen’s rights, the court should 
never hesitate to interpose the barrier of its judg¬ 
ment against the operation of laws, which dis¬ 
tinctly contravene constitutional rights.” 

And the same court, in the case of Colon v. List (158 
N. Y., 188, 194), said: 

“In discussing the constitutionality of this act, 
it is t6 be remembered that the question to be 
determined is not what may be done under it in a 
particular instance, but what may be done under 
and by virtue of its authority.” 

And the same thing was repeated by the same court, in 
substantially the same language, in the later case of— 

Fisher Co. v. Woods (187 N. Y., 90,93). 

Ives v. South Buffalo Railway Co. (201 N. Y., 

271). 

Plaintiff, a switchman on defendant’s railway, was in¬ 
jured owing to a necessary risk of his employment. De¬ 
fendant defended on ground of unconstitutionality of the 
law (Workman’s Compensation or “Labor Law.”) 
Plaintiff demurred, and demurrer sustained, but resersed 
in upper court. 

Syllabus: 

“The Federal and State Constitutions are the 
charters which demark the extent and the limita¬ 
tion of legislative power, and under one form of 
government courts must regard all economic, 


philosophican and moral theories, attractive and 
desirable though they may be, as subordinate to 
the primary question whether they can be 
moulded into statistics without infringing upon 
the letter or spirit of our written Constitution.” 

• • • • • : • 

“No employer can be compelled to assume a risk 
which is inseparable from the work of the em¬ 
ployee, and which may exist in spite of a degree 
of care by the employer far greater than may be 
exacted by the most drastic law. It is; not compe¬ 
tent to impose upon an employer, who has omitted 
no legal duty and has committed no wrong, a 
liability based solely upon a legislative deter¬ 
mination that his business is inherently dangerous. 
In so far as article 14-A of the Labor Law (L., 
91, ch. 674) imposes such a liability, it is void 
under the fourteenth amendment to the Federal 
Constitution and under section 6 of article 1 of our 
State Constitution, which guarantees all persons 
against deprivations of life, liberty or property 
without due process of law.” 

(Note. —The New York Constitution forbids that a 
citizen shall be penalized or subjected to liability unless 
he has violated some law or has been guilty of some fault, 
and so the act was not sustained as a legislative exercise of 
the police powers.) 

Without further prolonging the argument, it is 
respectfully submitted that the act here in question is 
plainly violative of every fundamental concept of the 
ownership of real property, and that its provisions are in 
plain and direct conflict with the Constitution of the 
United States. 

The Iowa Laws. 

It appears that Iowa was the pioneer State in adopting 
laws embracing a comprehensive as well drastic scheme of 
abating nuisances, on which subsequent laws of other 
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States, including as well the present Act of Congress, have 
been subsequently modeled. 

It therefore becomes of interest and of importance to 
consider the Iowa laws. 

In the first place, it is to be noted that the scheme 
itself was originally devised by Iowa in connection with 
the suppression of the manufacture and traffic in intoxi¬ 
cating liquors; it not being until very many years there¬ 
after that even Iowa adopted the so-called Red-Light 
abatement and injunction law which was passed in 1909, 
although that was exactly modeled upon the then 
existing liquor laws in that State. 

The earliest Iowa liquor law seems to have been passed 
in 1860 (Iowa Revision of 1860, pp. 259, et seq.), and that 
law was one that, after prohibiting the manufacture or 
sale of intoxicating liquors, in section 1564 thereof, pro¬ 
vided that the building and ground in or upon which such 
intoxicating liquors were manufactured or sold, were de¬ 
clared a nuisance, and subject to be abated—nothing, 
apparently, being directly stated therein as to knowledge 
of the illegal user of the premises, or acquiescence 
therein on the part of the owner. 

By sec. 3, ch. 47 of the revision of 1862, it is provided 
that a judgment rendered against any one for the viola¬ 
tion of the acts for the suppression of intemperance shall 
be a lien upon the “premises and property, personal or 
real, occupied and used for that purpose with the consent 
or knowledge of the owner thereof or his agent” 

Later on, and in 1873, was passed an act making the 
illegal manufacture or sale of intoxicating liquors a mis¬ 
demeanor. 

In 1884, the existing provisions of the liquor laws were 
amended, again declaring the premises upon which the 
illegal business was being prosecuted to be a nuisance, and 
subject to be abated, and providing certain penalties 
and punishment—nothing, however, being said about 
knowledge or acquiescence on the part of the owner. 
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Next came the Act of 1886, amending the Ihen existing 
liquor laws, and which act, in substance, embraced all of 
the provisions of the present act of Congress, except that, 
in section 5 thereof, it contains a provision that where the 
premises so adjudged to be a nuisance are held under a 
lease, the owner shall have the right to terminate the 
lease, upon three days’ notice to the tenant, and when 
that shall have been done, the premises shall be turned 
over to the owner upon an order of the court or judge, 
but upon condition that the nuisance shall not be con¬ 
tinued. That act very evidently contemplated the case 
of an owner who was himself without fault. 

The further section (1558) made the fines and costs 
assessed in such nuisance and' abatement proceedings a 
charge against the property where the illegal user was 
with the knowledge of the owner or his agent; and it fur- 

I 

ther provided that evidence of the general reputation 
of the place shall be admissible on the question of such 
knowledge; also, that written notice given the owner or 
his agent by any citizen shall be sufficient to charge the 
owner with knowledge. This same provision, limiting 
the liability of an owner of property to the fines and costs 
assessed to such owner who has knowledge either of him¬ 
self or by his agent has been carried through during the 
years as section 2422 of the laws. j 

Next came the Act of 1888, which supplemented the 
then existing laws in some particulars, but those changes 
do not affect the questions here material or iniportant. 

Finally came certain other amendments by act passed 
in 1904, but these amendments were in respect of mat¬ 
ters that are not here material or important. 

. The above is a brief review of the liquor laws of Iowa; 
but it was not until April 16, 1909, that the Iowa Red- 
Light Law, so-called, was passed; and it was from that 
last law that the present Act of Congress is copied, almost 
verbatim. 
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Let us, therefore, briefly examine the decisions of the 
Iowa Supreme Court under the liquor law. 

The earliest reported case that seems to be cited is that 
of Polk County v. Hierb (37 la., 361), decided in 1876. 
The opinion in that case refers to the provisions of the 
above sec. 2422, and adds: 

“Not all property used for the unlawful sale or 
manufacture is liable for fines or judgments 
against the manufacturer or seller, but such only 
as is so used with the consent or knowledge of the 
owner. Before the property can be made so liable, 
it must be established as a fact that the property 
was so used with the owner’s knowledge or con¬ 
sent.” 

Finally, the opinion thus states: 

“Lastly, it is claimed that the act inflicts pun¬ 
ishment upon one man for a crime committed by 
another. It is clear to us that it does not do so. 
It subjects his property to forfeiture for his own 
act and not for that of another. Intoxicating liquor 
can not be manufactured or sold without vessels 
to contain it, or a place in which the manufacture 
or the sale is conducted. The party who knowingly 
furnishes these vessels and this locus assists 
another to perpetrate a crime. It is for this act 
and not for the other’s crime that his property 
is liable to charge, if judgment shall be rendered 
against the other.” 

Next came the case of Lettleton v. Fritz (65 Iowa, 488), 
decided in 1885. 

Syllabus: 

“Under the provisions of sec. 12, chapter 143, 
Law of 1884, any citizen of a country where a 
nuisance is kept, in the form of a place used for the 
unlawful sale of intoxicating liquors, may main¬ 
tain an action in equity to enjoin and abate it; and 
said act is not repugnant to the constitution, as de¬ 
priving the defendant of the right of trial by 




35 


jury, nor as being an attempt by the legislature to 
enforce a criminal law by a civil action, nor be¬ 
cause it authorizes any citizen of the country to 
maintain the action for injunction without show¬ 
ing that he is especially damaged by the nuisance; 
and in such cases the court may grant a temporary 
injunction before the defendant has been convicted 
criminally for keeping the nuisance.” 

Next came the case of Martin v. Blattner et al. (66 
la., 286), decided in 1886. 

That was a prosecution under the liquor laws, and both 
lessor and lessee were enjoined. The defendant, lessor 
and owner, objected to the right of the court to order his 
property closed, claiming that he had no prior knowledge 
of the violation of the law by his tenant; but the court 
said: 

“Defendant, Gibbs, having leased tjhe property 
to a vendor of liquors, refusing to exercise his right 
and authority to forbid the traffic and to oust the 
violator of the law from his land became an actor 
and abettor of the violator of the law. And his 
abetting of the crime became active when he 
comes into a court of justice, and contends, with 
the other violators of the law, for its defeat.” 

i 

Next came the case of State v. Jordan (owner and vio¬ 
lator) (72la., 377), decided in 1887. j 

Syllabus: 

“2. The statute providing for the enjoining as a 
nuisance the sale of intoxicating liquors is not in 
conflict with the Constitution of the United States 
on the ground that it denied to the defendant the 
right of trial by jury, or deprives him of property 
without due process of law, or authorizes punish¬ 
ment without due process of law, of authorizes 
punishment without indictment by a grand jury— 
following recent cases decided by this Court, which 
are cited in the opinion.” 
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Next came the case of Cox v. Newkirk (73 la., J+2), 
decided in 1887. 

That was a case arising under the liquor laws, and 
here, again, it was held that there must be both knowl¬ 
edge and consent on the part of the owner of the property 
before the latter can be held liable for the unlawful acts 
of the offending tenant. 

The next case was that of Craig v. Werthmuller (73 
la., 598), decided in 1889; but that decision is not parti¬ 
cularly important since there the owners were themselves 
the offenders and violators, and, of course, properly 
subject to the provisions of the law; that is, they did not 
complain that they were being prosecuted and punished 
for an offense that they did not themselves commit. 

The same thing is true of the case of State v. Adams 
(81 la., 593), where the owner of the property was him¬ 
self the doer of the forbidden act. 

Next came the case of Morgan v. Koestner (33 la., 
134), decided in 1891. 

Syllabus: 

“1. Intoxicating liquors; lessor’s liability. 
Where property was leased for a lawful purpose 
and the lessee used the same for the illegal sale of 
intoxicating liquors without the knowledge of the 
lessor, who, after the issuance of a temporary 
injunction against him because of said nuisance, 
notified the lessee to quit the premises, and after¬ 
wards, in good faith, prosecuted an action of for¬ 
cible entry and detainer for the possession of the 
property, but was denied the relief sought. Held, 
that, upon the final hearing in the injunction pro¬ 
ceedings, the temporary injunction against the 
lessor was properly disallowed, and the action 
dismissed as to him, but that the nuisance should, 
nevertheless, have been abated by order of the 
court. 

“2. Costs. The owner of real estate is not liable 
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for the costs of the action for the abatement of a 
saloon nuisance maintained upon his premises 
without his knowledge or consent.” 

Opinion: 

“The owner who does not maintain the nuisance 
is thus made liable when the premises ajre so used, 
with his knowledge, or that of his agent. Code, 
sec. 1558.” I 

The next case was that of McCoy v. Clark and a Cer¬ 
tain Building (109 la., 464), decided in 1899. 

There the owner of the property was the one who had 
violated the law; and a decree of abatement closing his 
property for one year was upheld. 

Next came the case of Hodge v. Muscatine County 
(121 la., 483), decided in 1903. 

Taxation—Cigarette Law—Mulct Tax. 

“3. Collection of Tax: Summary Method. A 
statute is not unconstitutional because providing 
for the collection of a tax by a summary proceed¬ 
ing.” | 

This case of Hodge v. Muscatine County was appealed 
to the Supreme Court of the United States, under the 
same title (196 U. S., 276), and that seems to be the only 
Supreme Court decision, so far as we have been able to 
ascertain, wherein that court has been called upon to 
consider the constitutionality, or otherwise, of an act 
punishing the innocent owner of property by imposing a 
lien thereon for an act committed by his tenant. 

The Supreme Court, in disposing of the matter, thus 
stated: 

“Conceding that the land-owner is entitled to 
notice before he can be personally liable, or before 
his property can be impressed with a lien, we are of 
opinion that he is protected by sections 2441 and 
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2442, which permit him to make application at the 
meeting of the board of supervisors next following 
the listing of the property, ... to remit the 
tax. . . - Witnesses are examined under oath 

before the board, which determines by a majority 
vote whether the tax shall stand or be remitted. 
If the petition be denied, the owner of the property 
can appeal to the District Court for a judicial 
determination of his liability. This is sufficient. 

• • • 

“In the amendment to the petition in this case 
the land-owner states that she had no knowledge 
whatever that her real estate was being used 
for the sale of cigarettes until after the assessment 
was levied, and never consented to the same; that 
she resides in Illinois, and rented the property 
through an agent, who had had no knowledge him¬ 
self of the sale of cigarettes upon the premises. 
There is no allegation, however, that she did not 
have knowledge within ample time to make ap¬ 
plication to the board of supervisors for the remis¬ 
sion of the tax. If such application had been made, 
it would have been the duty of the board to take 
the matter into consideration and determine 
whether her want of knowledge would justify the 
remission of the tax. It is not for us to determine 
whether the defense be a valid one, since, having 
the opportunity to make it, she declined to do so.” 

The court, in its opinion in this case, further said: 

“It was within the power of the legislature to 
make the tax a lien upon the property whereon the 
business was carried. If general taxes upon real 
estate and specific taxes for improvements thereto, 
including pavements, sidewalks, sewers, the open¬ 
ing of streets and keeping them clean, may be 
made liens upon the property affected, it is difficult 
to see why a tax upon the business carried on upon 
such property may not be made a lien as well as a 
claim against the owner. The owner is not only 
chargeable with a knowledge of the law in respect 
thereto, but he is presumed to know the business 
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there carried on, and to have let the property with 
knowledge that it might become encumbered by a 
tax imposed upon such business: Sheldon v. 
Van Buskirk, 2 N. Y., 473; Brown Shoe Co. v. 
Hunt, 103 Iowa, 586; Polk Co. v. Hierb, 37 Iowa, 
361; State v. Snyder, 34 Kansas, 425; Sears v. 
Cottrell, 5 Michigan, 251; Waldrom v. Lee, 5 
Pick, 323; Spencer v. McGowan & Shipard, 13 
Wend., 256; Simpson v. Serviss, 2 Ohio Circuit 
Decisions, 246.” 

Aside from the fact that the above statement was not 
necessary to the decision, which was based upon another 
and perfectly tenable ground, namely, that t;he law gave 
the owner so taxed an opportunity to be heard for the 
remission of the tax, let us see if the cases so cited, supra, 
support the proposition stated; taking the cases in the 
order stated. 

Sheldon v. Van Buskirk (2 N. Y., 4-73)'. 

This case was a suit by John Sheldon against Van 
Buskirk, Collector of Taxes, in trespass for entering his 
close and taking and selling a number of sheep, under tax 
warrant against Thomas Sheldon, son of plaintiff, and 
who lived with him. The testimony tended to show either 
that the sheep belonged to the son, Thomas, or were in his 
possession; and it was held, that by the Revised Statutes 
of that State, any goods and chattels in the possession of 
tax debtor are subject to tax seizure and sale. 

Brown Shoe Company v. Hunt {103 Iowa, 586). 

Lien of hotel-keepers, given by statute, attaches to 
“all property belonging to or under control of their guests 
which may be in such hotel;” and covers case of sample 
goods carried by a traveling salesman. Held further that 
the “act is not unconstitutional as depriving the owner of 
his property without due process of law, since it makes no 
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provisions as to how the hen shall be enforced, but simpl y 
provides for t he lien and possession under it.” 

Polk County v. Hierb (37 Iowa, 361). 

This case, as above shown, holds “that a judgment en¬ 
tered against anyone for the violation of the act for the 
suppression of intemperance, shall be a lien upon the 
property of a third person, occupied and used with his 
knowledge and consent, for the unlawful sale or manu¬ 
facture of intoxicating liquor is not unconstitutional.” 

State v. Snyder (3 4 Kan., J+25 ). 

Section 18 of the prohibitory liquor law of Kansas, 
provided that all fines and costs assessed against any per¬ 
son, shall be a lien upon the real estate of such persons 
until paid; and if any person shah lease any building or 
premises, and knowingly suffer the same to be used and 
occupied for the sale of intoxicating liquor contrary to the 
provisions of the act, the premises so leased and occupied 
shall be subject to a hen for, and may be sold to pay ah 
fines and costs assessed against any such occupant, etc. 

The above act was sustained, it appearing that the 
owner of the premises, and who had leased the same to a 
tenant, had full knowledge that the same would be and 
were being used for the unlawful purpose. 

Hardten v. State (32 Kan., 637). 

This suit involved the same section 18 of the Kansas 
prohibition liquor law, and, substantially, the same facts 
as in the case of State v. Snyder, supra, except that here 
Hardten’s wife was the owner of the premises, and she had 
made her husband her general agent to manage and lease 
the same. Her husband had guilty knowledge . . . 

she claimed she personally had not; but the court held 
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that as her agent had knowledge, the law imputed to her 
constructive notice and knowledge. 

Sears v. Cottrell (, 5 Mich., 251). 

Under a law of Michigan, a tax levy by distress and sale 
was authorized against a delinquent tax debtor of his 
goods and chattels or of any goods and chattels in his 
possession ; but it also provided that in case the goods of a 
third person were so seized and sold, the latter should 
have a right of action therefor against the tax debtor; 
and the court upheld the act. 

Waldron v. Lee (5 Pick., 323). 

In this case, it appeared that the inhabitants of a 
certain school district, in the town of Dudley, Kans., had 
voted to purchase a piece of land and to build a school 
house thereon, and to that end to raise the requisite 
money; and had certified the vote to the assessors of the 
town, and had requested them to assess the sum men¬ 
tioned upon the inhabitants of the district. The assess¬ 
ment was levied accordingly, but the town collector had 
neglected to comply with the warrants; whereupon, pro¬ 
ceedings in mandamus were instituted against the town 
treasurer to compel him to issue his warrant of distress 
against the collector of taxes, etc.; and the court held 
that such suit of mandamus would lie. 

The application of this case to any point here under 
consideration is not clear. 

Spencer v. McGowan & Shepard (13 Wend., 256). 

This case merely held that a horse belonging to a third 
person, but in the possession of tenant upon leased 
premises, was liable to be distrained by the landlord for 
rent. 
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Simpson v. Serviss (2 Ohio Cir. Dec., 2^6). 

The reference in this case must be wrong, as we can not 
locate it, in either the old or new series of the Ohio 
Circuit Reports. 

The above embraces the entire list of the citations, and 
not one thereof sustains the proposition that a landlord 
is presumed to know that his tenant may violate the law 
either criminal, civil, or moral. 

It is proper to note, in connection with the decision of 
the Supreme Court in the above case of Hodge v. Musca¬ 
tine Co., that the Chief Justice (Fuller), and Mr. Justice 
Brewer and Mr. Justice Peckham dissented. 

In Lewis v. Erennan, 141 la., 5S5, decided in 1909, the 
owners were the ones found guilty of selling liquor on the 
premises; and the court held that the nuisance should 
be abated by the effectual closing of the building for a 
period of one year. 

An interesting case is Sawyer v. Mould, 144 la., 1S5, 
also decided in 1909. There, the owner and tenant, be¬ 
cause of the sale of liquor by the tenant, were both en¬ 
joined from selling or keeping liquors for sale. This tenant 
went out, and a new tenant came into possession and sub¬ 
let the premises, and the sub-tenant sold liquor in the 
building. The owner was without knowledge that sales 
were being made. The court said: 

“She was enjoined from permitting or allowing 
such sales, and we concur in the conclusion of the 
trial court that she had done neither. . . . 

Had her codefendant continued in occupancy, 
Jacobson who had leased the upper story to her, 
these circumstances would not be important. 

. . . But she was not bound to assume that 

Sekt would violate the law, or would tolerate this 
in sub-tenants. Nothing in the circumstances dis¬ 
closed in the record was calculated to arouse 
her suspicions. To permit is to authorize or give 
leave. To allow is to acquiesce in or tolerate. 
Knowledge, express or implied, is essential before 
one may be guilty of either.” 
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Next comes the case of State v. Kelly, 151 ta., 264, de¬ 
cided in 1911, and which was a prosecution under the 
liquor laws. Syllabus: 

“ The premises used by one not the owner for the 
illegal sale of liquor can not be subjected to a lien 
for the cost of an action to abate a nuisance, unless 
it is shown that such sales were made with knowl¬ 
edge or consent of the owner.” 


In Smith v. Foster, 153 la., 664, decided in 1912, it 
was held that the premises should be ordered closed, and 
that the innocent owner could not escape this penalty, 
but the opinion of the court distinguishes this case from 
the one at bar by the following language: 

“The granting of a temporary injunction was 
notice to defendant Fanning that illegal practices 
were charged to be carried on in the building. 
The owner should then have taken steps to abate 
the nuisance, or at least to determine by legal 
proceedings whether the terms of his lease were 
being violated. Failing this, he expected, as an 
alternative, the contingency of having the building 
declared a nuisance and being compelled to give 
the statutory bond for its release.” 


In the case at bar, the return to the rule to show cause, 
brought up by appellee, shows that appellant, as soon as 
he learned of the charge concerning the illegal use of his 
property, immediately took steps to, and did, obtain 
possession thereof. 

The theory of the Iowa cases is shown by the most recent 
decision of that State, namely, State v. Ross; 173 N. W., 
66, decided July 2, 1919, where the court held that th e 
general reputation of the place was competent to prove 
the existence of the nuisance, and was prima facie evidence 
of knowledge thereof and acquiescence and participation 
therein on the part of the owner under the Iowa code. 

In People v. Macy, 184 Pac., 1008, decided under the 
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California red-light law, it would appear that the owner 
of the premises was also the occupant, which makes this 
decision of no value in the case at bar. 

The red-light law of Minnesota provides: 

“ Section 3. . . . And in such action, evi¬ 

dence of general reputation of the place shall be ad¬ 
missible for the purpose of proving the existence of 
said nuisance, and shall be prma facie evidence 
of such nuisance and of the knowledge thereof and of 
acquiescence and 'participation therein on the part 
of the owners, lessors, lessees, users, and all those 
in possession of or having charge of, as agent or 
otherwise, or having any interest in any form of 
property used in conducting or maintaining said 
nuisance.” 

Section 5 of said act further provides: 

“Every defendant in the action shall be pre¬ 
sumed to have had knowledge of the general 
reputation of the said place.” 

Because of the provisions of the Minnesota law, as 
above quoted, the decisions of that State are also without 
value in this case, but it is of interest to observe that in 
State ex rel. Wilcox v. Gilbert, 147 N. W., 953, the court 
said, concerning the provision for giving bond by the 
owner in order to release his property: 

“We are not now required to determine the 
validity of this part of the section. It relates 
merely to a collateral matter, and, if void, would 
not affect the other provisions. It is unnecessarily 
drastic and probably invalid. See Dougherty v. 
Ryan, 144 N. W., 140.” 

The Massachusetts Red Light Act provides that the 
property may be closed for a year if it appears that the bill 
was filed five days after notice to the record owner, and 
that he has failed to avail himself of his statutory right 
to have the lease forfeited. In that State it is also provi- 
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ded that whoever knowingly lets a building for immoral 
purposes, or after due notice fails to take steps to eject 
the tenant, shall be deemed guilty of aiding in the mainte¬ 
nance of such a nuisance. These statutes render the 
Massachusetts decisions of no value to us. 

I 

See Chase v. Proprietors of Revere House, 122 
N. E., 162, decided February 1,1919;. 

i 

i 

i 

The Georgia Act also requires notice or knowledge on 
the part of the owner. 

See Henson v. Porter, Solicitor General, 99 S. E., 

118. m 

I 

An important case is that of Gregg v. People, 176 Pac., 
483, decided under the Colorado statute on December 2, 
1918. An examination of this case discloses that the 
Colorado Act is similar to ours, and provides that if the 
existence of a bawdy house is established by tlje evidence, 
as provided by the act, the com t must enter an order abat¬ 
ing the nuisance, directing the removal from the place or 
building and sale under execution of all fixtures, fur- 
niture, musical instruments and movable property used in 
keeping the place; also directing the effectual closing of 
the building or place against its future use f^>r any pur¬ 
pose, and keeping it closed for one year unless sooner 
released in the manner provided by the act, namely, 
the giving of a bond by the owner, as provided in our act, 
and that while the closing order remains in effect, the 
building or place shall remain in the custody of the court. 
The opinion held that under this statute it must be shown 
by a preponderance of evidence, that such a house existed, 
or was kept at the premises, that defendant was the 
owner, and that he knowingly permitted the place to be 
used and kept for such purposes. 

As a commentary upon this character of legislation, the 
following extract from Randall v. Hill et al., a New Jersey 
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decision of March 3,1919, reported in 107 Atl. Rep., 35, is 
submitted as follows: 

“While the statute in question is exceptional 
and unique in its scheme of jurisdiction and pro¬ 
cedure, and fruitful of provisions lending scope 
to generous forensic debate, we do not find it 
necessary, in view of the manner in which this 
case comes before us, to pass upon the mooted 
question of its constitutionality. . . .” 

We believe that the decisions under the New York 
Tenement Act are in point upon the questions involved 
in this appeal, and therefore ask the attention of the court 
to the act referred to and to the decisions thereunder 
hereinafter mentioned. By the act in question, it is 
provided: 

“Sec. 151. Lien. A tenement house shall be 
subject to a penalty of $1,000 if it or any part of it 
shall be used for the purpose of a house of prosti¬ 
tution or assignation of any description, with the 
permission of the owner thereof, or his agent, 
and said penalty shall be a lien upon the house 
and the lot upon which the house is situated.” 

“Sec. 152. Permission of lessee. If a tenement 
house, or any part thereof, shall be used for the 
purpose of a house of prostitution or assignation of 
any description with the permission of the lessee 
of the whole of said tenement house, or his agent, 
the lease shall be terminable at the election of the 
lessor. And the owner shall be entitled to recover 
possession of said tenement house by summary 
proceedings in the manner provided by title 2 of 
chapter 17 of the code of civil procedure.” 

“Sec: 153. Permission of the owner. A tene¬ 
ment house shall be deemed to have been used for 
the purpose specified in the last two sections with 
the permission of the owner, agent and lessee 
thereof, in the following cases: 

“1. If summary proceedings for the removal of 
the tenants of a tenement house, or of so much 
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thereof as is unlawfully used, shall not have been 
commenced within five days after notice of such 
unlawful use, served by the department charged 
with the enforcement of this chapter, in the man¬ 
ner prescribed by law for the service of notices and 
orders in relation to tenement houses, or, having 
been commenced, are not in good faith diligently 
prosecuted to final determination. 

“2. If there be two or more convictions in the 
same tenement house within a period of six months, 
either under sec. 150 of this chapter, or under 
Section 1146 of the Penal Law.” 

| 

Said Section 1146 of the Penal Law makes the owner, 
agent, or lessor of any building used for immoral pur¬ 
poses, either knowingly or with good reason to know, 
guilty of a misdemeanor. 

Section 124 imposed a penalty of S50 for any violation 
of the Tenement House Act. 

Bearing in mind these provisions of the Tenement 
House Act of the State of New York, let us fake the case 
of— 

I 

I 

The People ex rel. Raymond v. Warden of City Prison 
(143 N. Y. Suppl., 912), decided Novembers, 1913. 

There Raymond, the relator, was charged with violat¬ 
ing Section 153, sub-divisions 1 and 2, supra, based alone 
upon the conviction of three persons, women; one having 
an apartment on the third floor, and the othef two on the 
second floor of the building, all of whom were convicted of 
immorality. 

The owner was arrested, and tendered to the magis¬ 
trate evidence to show his innocence, but that evidence 
was rejected, it being held that the case agaijnst him was 
made out by the record of two convictions of his tenants. 
Thereupon, he sued out a writ of habeas corpus; and under 
that writ, the court held, that the provisions quoted, 
making the record of two convictions conclusive evidence 
of knowledge on the part of the owner, agefit, or lessor, 
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for the purpose of sustaining a conviction against him, 
for violating said Section 1146, were unconstitutional, as 
depriving him of the right to a fair trial, and as amounting 
to a confiscation of his property; the court, in its opinion 
(by Newberger, J.), thus stating: 

“The act sought to be enforced is unconstitu¬ 
tional in that it deprives a defendant of a proper 
trial. It imposes unusual and unnecessary restric¬ 
tions upon owners of realty. It sweeps away the 
right of a class of citizens who are entitled to the 
equal protection of the laws with all other per¬ 
sons. It invades the rights of liberty, because it 
arbitrarily and unnecessarily denies the right of a 
specified class of citizens to have their day in 
court. It provides that the guilt of tenants shall 
operate to convict he landlord without any evi¬ 
dence of knowledge or intent on the part of such 
landlord. ... It gives him no opportunity 
of showing that the tenants had violated the laws 
without his knowledge, or of showing that he had 
used every means to keep the premises clean. In a 
community like ours, where we have apartments 
and tenements in which there are many tenants, 
unless the owner or lessee is given an opportunity 
to show by proper evidence that he had used 
every means to rid the premises of prostitutes and 
undesirable tenants, he would, in effect, be de¬ 
prived of his constitutional rights to a fair trial, 
and a conviction under such a law might result 
in a confiscation of his property. This may not be 
a literal taking of property without due process of 
law, but it is an annihilation of its value and a 
destruction of its attributes, so that, while the 
owner is permitted to retain his property in name, 
he is deprived of its essence and substance.” 

Next came the case of Tenement House Department 
of the City of New York v. Whitney {145 N. Y. Suppl., 
1011-13), decided February 13,1914. 

That was a civil suit brought under the provisions of 
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the Tenement House act against the lessee of a building, 
and where certain of his sub-tenants, without his privity, 
knowledge, connivance, or consent had been guilty of acts 
of immorality. 

The lessee was absolved from liability by the trial 
court, and, upon appeal by the Tenement House De¬ 
partment, that holding was affirmed, the court thus 
stating: 

“If we construe the statute in the manner 
claimed by the plaintiff, we must hold that the 
statute imposes a penalty on a lessee of a tene¬ 
ment house for an act of a sub-tenant committed 
without his privity or knowledge or control. Such 
a construction is to me most clearly unreasonable/ 
and, regardless of any question of unconstitu¬ 
tionality, should not be given to the statute. 
The legislature has provided, in my opinion, that 
the owner or any person who shall violate or assist 
in violating any provision of the statute, shall be 
liable for a penalty for such violation, but the 
violation referred to must be the result of a pro¬ 
hibited act, which the person to be held liable 
has performed or assisted, or which he had the 
power to control. 

• • • • • j • 

“It would be useless to cite other cases on this 
subject, but it seems to me that they clearly es¬ 
tablish the rule that, where the legislature has 
power to prohibit the commission of or to permit 
any act, it may also establish a penalty for failure 
to obey its prohibition or commission. In all these 
cases, however, where the intent with which the 
act is committed is held to be immaterial, the pen¬ 
alty is directed against the person in whose power 
it is to control the commission of the acts.” 

Next, and finally, came the case of Tenement House 
Department of the City of New York, appellant, v. 
Lucy A. McDevitt ( liftN . Y. Suppl., 941), decided May 
29, 1914. 


t 
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That was an action brought by the Tenement House 
Department of New York City against Lucy A. 
McDevitt as owner of a building, to recover $50 penalty 
for violation of the provisions of the Tenement House Act 
by two of her tenants, both of whom were arrested upon 
the same same day and, thereafter, convicted, thus fur¬ 
nishing the two convictions requisite under the act in 
order to hold the owner liable. 

The evidence showed that McDevitt had owned the 
tenement house for six (6) years, and that the first inti¬ 
mation she had that anything wrong had occurred 
upon her premises was a notice from the Police Depart¬ 
ment advising her that two of her tenants had been con¬ 
victed of acts of prostitution. The next day the owner 
evicted the two offending tenants, but was herself there¬ 
after proceeded against. 

The trial court, upon the showing just mentioned, dis¬ 
missed the complaint, and the Tenement House Depart¬ 
ment appealed to the Supreme Court, which affirmed the 
judgment, the opinion thus stating: 

“The enactment, so far as it regulates generally 
the use and construction of tenement houses, is 
conceded to be a valid exercise of the police powers 
of the State. It must also be conceded that for 
the violation of any act validly prohibited by the 
State, the State may impose an apporpriate 
monetary penalty upon the person guilty of 
performance of the act, or upon one who permits 
it to be performed or continued. It seems to me, 
however, to be evident that, in order to charge a 
person with responsibility for the mere commis¬ 
sion of an act by another person (not his agent) 
it must be within reasonable human possibility 
that he could prevent the same. I am of opinion 
that a landlord of a tenement house can not law¬ 
fully be held responsible merely because one or 
more acts of prostitution have been committed by 
a tenant or other persons on the premises. It is 
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evident that he could not prevent such acts with¬ 
out having an agent constantly present with 
every single person in the house. A requirement 
so oppressive would place a burden upon the 
ownership of this class of property equivalent 
to substantial confiscation, and, therefore, is 
beyond the power of the State to impose. 

“ ‘It can not be claimed that it wquld have the 
right, even in the exercise of a police power, to 
command the doing of some act by the owner of 
property and for the purpose of carrying out some 
provision of law, which act could only be per¬ 
formed by the expenditure of a large and unrea¬ 
sonable amount of money on the part of the 
owner. If such excessive demand were made, 
the act would, without doubt, violate the con¬ 
stitutional right of the individual, the exaction 
must not alone be reasonable when compared 
with the amount of work or character of the im¬ 
provement demanded. The improvement or work 
must in itself be a reasonable, appropriate, and fair 
exaction when considered with reference to the ob¬ 
ject to be attained. Health Department v. 
Division of Trinity Church, 145 N. Y., 32 (27 
L. R. A., 710).’ 

“Again, since the landlord can not prevent such 
acts, to charge him with a penalty for their 
occurrence, would be to punish him where he had 
omitted no legal duty and committed no wrong. 
From that standpoint, the act would be uncon¬ 
stitutional, as determined in Ives v. Southern 
Buffalo Ry. Co., 201 N. Y., 271, 296.1 


The foregoing decision was affirmed in 150 N. Y. Supp., 
583. 

The case of Mugler v. Kansas, 123 U. S., 523, has deter¬ 
mined the question that a place where liqfior is sold in 
violation of law may be abated when declared by the 
legislature to be a common nuisance, and that the prop¬ 
erty found therein may be destroyed, but this decision 
rests upon the foundation that the owner of the property 
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knowingly maintained the nuisance. Therefore, we sub¬ 
mit that it furnishes no precedent for the case at bar. It is 
one thing to penalize a man for knowingly violating the 
law, and quite another to impose a penalty upon the inno¬ 
cent owner of property, upon which property a prohi¬ 
bited act has been committed, entirely without the owner’s 
knowledge cr consent, and by a person over whom the 
owner has no control. 

If the construction contended for by the Government is 
to be given the Act of Congress under consideration, that 
is, that the mere occurrence of an act of prostitution upon 
the property warrants the closing of the property for all 
purposes, for a period of a year, the act in question would 
apply to a case where the prohibited acts were com¬ 
mitted by trespassers, and the owner of property 
temporarily absent therefrom leaving it vacant would 
be subject to the provision of this law in the event of an 
unlawful entry upon the premises during his absence and 
the commission therein of an act of prostitution. 

But we submit that the language of the act in question, 
“used for the purpose of lewdness, assignation or prosti¬ 
tution” . . . contemplates that the property shall 

be used in the prohibited manner to such an extent as to 
acquire the character or reputation of an assignation 
house or house of ill-fame, and thereby become, in fact, a 
nuisance, and that unless user in this sense be alleged and 
proved, the Act of Congress has no application. If this be 
the true meaning of the act, it is apparent that no viola¬ 
tion thereof is charged in the original bill in which it is 
alleged merely that while Blackwell, the tenant, used and 
occupied the premises, certain acts of lewdness and pros¬ 
titution were conducted, permitted, carried on and did 
exist in and upon the same (bill, paragraph 4, R. 2), and 
that Blackwell “did permit to use and occupy certain 
rooms of said building, erection and place, certain evil 
disposed persons, and the said evil disposed persons, on 
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the days and at the times aforesaid, in said rooms, did 
commit acts of lewdness and prostitution” (Paragraph 5, 
R. 2). As heretofore pointed out in this brief| the bill fails 
to charge Blackwell with any guilty knowledge, either as 
to the character of the persons alleged to have com¬ 
mitted the prohibited acts, or as to the commission of said 
acts; and there is no suggestion that appellant had any 
knowledge whatever concerning the matters charged. As 
Blackwell was the tenant in possession, it can not be as¬ 
sumed that appellant was responsible in any manner for 
Blackwell’s acts, but, in point of fact, Blackwell himself 
is not charged with having knowingly permitited the acts 
in question, or with having participated in them in any 
way. • I 

It is entirely possible that “evil disposed persons,” not 
known to be such, might register at the finest hotel in 
Washington, and upon securing rooms, commit therein 
acts of prostitution, and the glaring injustice and un¬ 
constitutionality of the Act of Congress pursuant to 
which this suit was filed is made manifest by the fact that, 
according to its provisions, the hotel abovermentioned 
may be closed for a year, its furnishings sold, and its 
innocent owner penalized as provided in the act. 

There is no way in which this penalty may be mitigated 
with reference to the character of offence, and therefore 
the innocent owner of property in which a prohibited act 
has occurred, without the knowledge or consent of anyone 
in control of the premises, must suffer equally with the 
guilty owner who knowingly conducts a house of prosti¬ 
tution. Further, the penalty is out of all proportion to the 
act for which it is imposed, where the owner is innocent, 
or where no one in authority is a party to the offence, and 
yet the innocent and the guilty must suffer alike, although 
a law-abiding owner, who would act promptly to sup¬ 
press the nuisance upon obtaining knowledge thereof 
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would render the closing of the property for a year 
entirely unnecessary to abate the nuisance. 

This view is well expressed in the case of Selowsky v. 
Superior Court of Napa County (California, May 27, 
1919), reported in 177 Pac., 301, and affirmed 181 Pac., 
652, in which the court said: 

“There may be cases where the owner is com¬ 
pletely innocent, ignorant of the use of the prop¬ 
erty and opposed to any immoral use thereof. In 
such case, the entire purpose of the statute would 
be accomplished by the injunction, and an abate¬ 
ment order would not only serve no useful pur¬ 
pose, but would work a positive injustice.” 

We earnestly contend that the very fact that this 
statute punishes alike the guilty and the innocent and 
that it makes necessary the closing of property for an 
arbitrary period (which, if this law be valid, might as well 
be ten years as one) without reference to whether the 
innocent ownter can abate the nuisance complained of, or 
whether any necessity exists for depriving him of the 
use of his real estate for the arbitrary period of twelve 
months, renders it invalid, and that it does not appear 
from the bill in this case that appellant’s property, either 
because of its location, condition, or otherwise is of a 
character to bring suspicion upon it, or to indicate that 
the closing of it will operate to the public benefit. On 
the contrary, it is a hotel, and public policy would suggest 
that it be kept open, especially during the crowded con¬ 
dition of the city, rather than deprive the public of the 
accommodations which it offers, merely because certain 
unlawful acts were committed upon the premises, without 
the knowledge or connivance of anyone who might have 
prevented the commission of such an act. 

Respectfully submitted. 

BELL, MARSHALL & RICE, 

Attorneys for Appellant. 



